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AND THE ROMAN-DUTCH *)
COMMON AND STATUTORY LAW OF BOTSWANA

Anne Griffiths

This paper is concerned with the interaction of customary and
Roman-Dutch common and statutory law in Botswana today. It
examines the question from a practical perspective, and in the
context of a specific problem, that of women with dependent
children seeking support. It will explore the options open to
such women for obtaining support under the customary system
and statutory law in theory and practice. With regard to prac-
tice, reference will be made to interviews carried out with sixty
women with dependent children, It is intended to demonstrate
that the women interviewed have some knowledge of the options
open to them for obtaining support under both systems, that
they manipulate these options and that their choice of action is
dependent upon the social and economic circumstances in which
they find themselves.

It is clear that both systems are widely in use and that it is not
possible to identify the use of one particular system with one
particular class of individuals, for example government em-
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ployees. This had first appeared to be the case with the statu-
tory law administered by the Magistrate's court, where the majo-
rity of women observed in actual disputes were such employees,
but it became clear from the interviews that the court is utilised
by a much broader section of the community,

Although both systems were in use a pattern emerged of women
initially approaching the customary system and only invoking the
statutory system when the former proves unresponsive to their
situation. The factors prompting a move away from the customary
system were said by the women to be lack of family support,
lack of co-operation on the part of the man involved, the loca-
tion and mobility of the parties involved and failure of the cus-
tomary system to provide support for unmarried women after the
birth of their first child. These will be discussed in detail later
in the paper., Women also encounter difficulties in using the stat-
utory system, such as the requirement of "proof" in paternity
cases as a pre-requisite for support, the time limit placed on the
raising of maintenance actions by unmarried women and the de-
lays involved in hearing such disputes due to a backlog of cases
in the Magistrate's court. This paper will, however, concentrate
on the problems that women encounter in their use of the
customary system because it is to that system that they initially
turn. The difficulties they encounter under the statutory system
are difficulties encountered by women with no other choice.

Support under the Roman-Dutch or "common law" system

The Roman-Dutch common and statutory law is referred to as the
"common law" system. "Common law" is defined as "any law,
whether written or unwritten in force in Botswana other than
customary law" (section 2 Customary Law (Application Ascer-
tainment, Act 1969). Under the common law a woman may receive
support in the form of a weekly or monthly sum of money for
her first child and any subsequent children whether she is
unmarried (Affiliation Proceedings Act 1970; Affiliation Amend-
ment Act 1977) or married according to customary law or statute
(Deserted Wives and Children Protection Act 1963).

If a woman is married according to common or customary law,
she may in addition receive support or maintenance for herself
(section 4, Deserted Wives and Children Protection Act).

In the case of an unmarried woman there is a 12-month time-limit
attached to the raising of an action, running from the date of
the child's birth or the date that the father ceases to support
the child (section 4, Affiliation Proceedings Act). A limit is also
placed on the amount that may be awarded (section 6, as amen-
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ded by the Affiliation Amendment Act 1977). In addition, an un-
married woman must provide "proof" that a man is the father of
her child before support can be awarded. Her evidence must be
corroborated (section 6, Affiliation Proceedings Act). As a result
of these provisions an unmarried woman's use of the common law
system is restricted.

Support under the common law system is administered by the
Magistrate's court, which the woman may approach directly her-
self. No legal representation is required and she does not have
to pay court fees.

Support under the customary system

Under the customary system an unmarried woman may only re-
ceive support for her first child. She is entitled to 8 head of
cattle or a lump sum of money which may be paid in instalments.
She is not entitled to support for any subsequent children. If
she is married the Chief's court may make such order as it sees
fit (the court generally awards one beast from her husband's
stock).

The customary process is well documented in the work of Issac
Shapera (1970), Simon Roberts (1972) and others. Briefly, the
Bakwena have a hierarchical legal system which begins with the
kgotla: a group of huts centred together. The kgotla is the
central meeting place where important administrative, political,
ritual and ceremonial events take place. It is presided over by
an individual male known as the "headman".

Several kgotlas are grouped together to form a sub-ward, and
several sub-wards make up a ward. The Chief's court is at the
apex of the system and is the final arbiter in questions of dis-
pute.

The system provides for mediation and negotiation. Traditionally
it is considered unsuitable for a woman to enter the customary
system on her own; she should be accompanied by a senior male
relative, for example her maternal or paternal uncle. Her rela-
tives negotiate with the relatives of the man concerned. If these
negotiations are unsuccessful the parties will go to the kgotla
(usually the man's) and from there to the sub-ward, ward, etc.
until they finally reach the Chief's court. At stages before the
Chief's court those administering the system can make recommen-
dations. It is only the Chief's court that has the power to fine
or attach property. The process is a lengthy one: it may take a
number of years to progress from the parties' kgotla to the
Chief's court.
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With regard to support, there appears to be a predisposition on
the part of those administering the customary system to accept a
woman's claim with respect to the paternity of her first child.
They do not demand corroboration or proof of the kind that is
required by the Magistrate's court.

Reviewing both systems as a whole, the situation is that a woman
may, if unmarried, receive 8 head of cattle for her first child or
a sum of money which may be paid by instalments. She may also
receive an award of maintenance from the Magistrate's court.
Likewise a married woman may both claim maintenance from the
Magistrate's court and use the customary system, In practice,
women opt for one or the other. There is only one instance over
a ten year period of a woman receiving awards from both sys-
tems. The use of both systems has increased: in 1972 there were
4 cases in the Chief's court and 50 in the Magistrate's court of
unmarried woman seeking a remedy. By 1981 these numbers had
increased to 62 cases in the Chief's court and 98 in the Magis-
trate's court.

Interviews

To explore how individuals use the two systems, 60 interviews
were carried out with women who had dependent children and
who had been left unsupported by a man.(l) These were carried
out in Molepolole, the central village of the Bakwena, one of the
8 major Tswana groups in Botswana. The village is situated in a
rural area approximately 60 kilometres from the capital city, Ga-
borone. The research was done between January and August
1982 and was part of a larger research project examining the
interaction of common and customary law with regard to family
dispute settlement amongst the Bakwena, the results of which
were presented in a Report deposited with the National Institute
of Research in Gaborone, in April 1982,

The Two Systems in Molepolole

Molepolole has 70 kgotlas at the lowest level of the customary
system and 5 wards. The Chief's court at the apex of the system
has 3 presiding officers who sit individually, the Chief Regent,
the Deputy Chief, and the Senior Chief's Representative. The
court sits between Monday and Friday and occasionally on week-
ends. Tts decisions are subject to review by the District Commis~
sioner and a Magistrate, The current District Commissioner is a
Motswana from another tribal area. The current Magistrate is
from Tanzania. The Chief's court is located five minutes' walk
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from district administration headquarters, which houses the Dis-
trict Commissioner's office and the Magistrate's court.

The Magistrate's court in Molepolole sits each Wednesday when
the Magistrate deals with both criminal and civil cases. There
are many criminal cases and they generally have priority over
other cases with the result that there is a significant backlog of
maintenance applications.

On a practical level the officials operating the two systems in
Molepolole work together. Officials from the Chief's court reg-
ularly refer women to the Magistrate's court when the women
concerned have more than one child or the man involved is from
another area. Likewise the Magistrate's clerk of court will refer
a woman to the customary system when he considers this appro-
priate, for example if all the parties are from the same area and
proper parental negotiations have not taken place. The District
Commissioner and the Deputy Chief regularly consult one ano-
ther. This degree of co-operation is not always found in other
areas of Botswana; the Government was so concerned about the
lack of co-operation between Chiefs and District Commissioners in
Botswana that it organised a Conference for them before the
opening of Parliament in August 1982,

Findings

Of the sixty women interviewed only two appeared to lack know-
ledge of how the customary system operated. One was a mental
defective and the other a schoolgirl. Only three women appeared
to have no knowledge of the common law system administered
through the Magistrate's court. Of these three one was a school-
girl living in Molepolole and the other two lived permanently in
the lands outside the village. Such knowledge as the women pos-
sessed was acquired in nearly all cases by word of mouth,
through talking to relatives, friends or neighbours. One of the
women acquired her information on the provisions of the Affilia-
tion Proceedings Act from an announcement made by the MP for
Kweneng District.

Although the degree of knowledge varied from individual to indi-
vidual thc majority of women considered both systems with ref-
erence to their situation. To give two examples:

One woman had had a first child. Her parents negoti-
ated the appropriate number of cattle with the man's
family but these had not yet been received. The girl
needed support and because she was working as a gov-
ernment employee, far away from her family, she went
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to the Magistrate's court in Molepolole. She was un-
decided whether to pursue the case there because she
was being transferred by the government to another
location and she was under pressure from her brother
to drop the case, He maintained that a lumpsum of cat-
tle would be more appropriate than a monthly allowance
because the man involved was married and any award
made in a Magistrate's court would take this into ac-
count when settling the level of maintenance.

Another woman went to the Magistrate's court after the
birth of her first child when parental negotiations for
cattle proved ineffective. A maintenance award was
made but the man involved paid very irregularly. Mar-
riage had been promised. Six years after the birth of
the child, when payments had ceased and marriage had
still not taken place she came to the Chief's court to
free herself from the relationship with him and to re-
ceive a lump sum which would "settle the matter once
and for all".

Of the 60 women interviewed:

It is interesting to note the reasons why 16 women had not taken
their cases to court. This was not because they were unaware of
the options available to them but because they did not need to
utilise them or were at a different stage in the process. Of these

14 used only customary process either at the ward or

Chief's court level;
30 went thereafter to the Magistrate's court;

16 were in neither category (these women were among
those located through friends or by visiting house-

holds).

16 cases:

Among these 16 cases, 10 therefore had the potential for future

in 4 the woman was currently receiving support;
in 6 negotiations at parental level were under way;

in 0 no action had been or would be undertaken: the events
were in the past and there had been no action for a
variety of reasons (for example because the child was a
second one and no provision for support was in force at

the time under common law).

development. Of the 10 women involved:

6 stated that they would go to the Magistrate if nothing

further happened;
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- 1 stated that she might go to the Magistrate if her uncle
would take her there;

- 2 had no views as to what further action they might take;

- 1 stated that she intended to invoke customary system
(but only because she believed that the Magistrate's
court would reject her case if she did not try the cus-
tomary system first).

It is striking that in all 60 cases some attempt was made to use
the customary system, at least at the level of parental negotia-
tion. Despite this, half the women turned to the Magistrate's
court. Why? What were the difficulties?

Reasons for dissatisfaction with the customary system

The main reasons the women gave for dissatisfaction with the
customary system may be categorised as access and lack of ef-
fective remedy. Under the heading of access this paper will con-
sider lack of family support, lack of co-operation from the man,
and the questions of location and mobility. Under the heading of
remedy it will consider the lack of an adequate remedy to meet
the needs of the women concerned and the problem of enforce-
ment.

access

(a) lack of family support and co-operation

The customary system is heavily dependent on family in-
volvement. It is the relatives of the individuals concerned who
are responsible for arranging meetings and solving the dispute
in the first instance, This question of support and co-operation
has three aspects:

- does the woman raising a claim have her family's support? If
so,

- do the relatives or parents of the man co-operate? and

- does the man co-operate?

Over one-third of the women encountered difficulties in operating
the system at the level of family negotiations,

One woman, for example, stated: "I went along to the
D.C. I thought the D.C. would deal with my case
where there was no older person to represent me (in
the customary system)."

(D.C. stands for District Commissioner. The women
often identified the common law system and Magistrate's

- 7 ~



22 JOURNAL OF LEGAL PLURALISM
1984

court with the District Commissioner and District Admi-
nistration where the court is located and so referrec_i to
going to the "D.C." in interviews.)

A woman could in theory utilise the customary system on her
own, but the characteristic attitude as expressed by one kgotla
is:

"Any young woman going and suing for seduction with-

out the support of her parents means that she is an

unruly daughter.," ‘

It is difficult to separate family support from all the other con-
siderations involved in these disputes, but in those cases obser-
ved during this study where no family members were present
and no adequate explanation was given for their absence, the
individuals involved were found to be at fault or the case was
dismissed or referred back to the ward for a hearing.

There is no power to compel attendance at meetings unless there
is an order from the Chief's court. The Chief's court may be
used where the man or his parents refuse to co-operate but by
then the woman's parents have often given up hope and lost
interest so the woman goes to the Magistrate's court instead.

One woman, for example, went to the Magistrate's court
because the man's parents had urged her to do so.
They said that he was "impossible” and that he would
not turn up at meetings. She felt that the Magistrate's
court had greater powers of compulsion than the Chief's
court,

This woman's experience of the man's reluctance to be involved
in the customary system was endorsed generally by members of
the village in discussions in ward meetings. It is clear that there
are problems regarding access to the customary system and one
may argue that this is due to breakdown in family and social
control. Recent studies (Kooijman, 1978; Molenaar, 1980; Kocken
and Uhlenbeck, 1980) in other areas in Botswana have documen-
ted this phenomenon which they attribute to an increased depen-
dence on a wage economy and shift away from residence in the
village, which is central to the operation of the customary sys-
tem, to residence in urban centres or more permanent residence
in the lands. In her recent study Kooijman reaches the conclu-
sion that "the corporate groups of the traditional structure are
breaking down and ... the growth of individualism has become a
significant feature of the society. In the kinship realm it is no-
ticeable since the corporate unity of the ward, family group and
lineage segment has weakened considerably" (1978: ii).
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The government noted its concern on this point n the National
Development Plan (N.D.P. 5 for 1979-1985: 90) where is stated:

"The extended family system is breaking down and as a
result the social problems are increasing. The growth of
services to help individuals and families cope with the
problems has been slow. An overall social welfare plan
is envisaged but it needs more research before formula-
tion."

(b) location / mobility

Even if the parties involved in a dispute and their families are
willing to go through the customary system they may be too far
away to participate. A woman, for example, might be working in
Molepolole and her parents might live in Francistown (approxi-
mately 498 kilometres from Molepolole). The man might be wor-
king in Gaborone, the capital city (approximately 60 kilometres
from Molepolole) and his parents be in Ghanzi (approximately 439
kilometres from Molepolole). In such situations it is extremely
difficult to bring all the parties together so that the customary
process can operate.

Eleven of the women interviewed found themselves in such a si-
tuation, Of that 11:

- 7 went to the Magistrate's court (1 on the recommendation of
the Chief's court);
- 4 gave up and did nothing.

It is interesting to note that over half of those using the Magis-
trate's court met the man concerned somewhere other than Mole~
polole, in another district, generally in an urban area (16 of the
30 women using the Magistrate's court met the man concerned in
an urban area), In all but one case the men involved were from
another area and were not Bakwena. The one exception involved
a man {rom Molepolole who was working in Gaborone. In the ma-
jority of cases these women were working in an urban area as
shop assistants or domestic servants, or were employed by the
government. (Of the 16 women, 12 were working at the time they
met the men, 1 was at school and 3 were visiting relatives.) In
contrast, all but one of the women who did not use the Magis-
trate's court met the man concerned in Molepolole or the lands
just outside the village. (The one exception who met the men
outside Molepolole, in an urban environment, took no action at
all because the man was supporting her and her child,)

It became clear from the interviews that many of the men invol-
ved in paternity cases work as government officers for bodies
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such as the Department of Supplies, or the Roads or Water
Works Department, or as civil servants, often teachers. These
people have a high mobility: they work for a year or two in one
area and then are moved elsewhere, There is a tendency for the
government to send people from one area of work to another
miles away. It is said by some that this is a deliberate govern-
ment policy to try and break down the tribal structure in Bots-
wana.

There has long been an element of mobility in the Bakwena so-
ciety in that men traditionally go to work in the mines, but mi-
neworkers work in the mines for relatively short periods of time.
They are not subject to such long contracts without leave as a
government employee. During their contract peériod they regular-
ly visit the village. (2) Furthermore, mineworkers can be loca-
ted by arrangement with the Mine Labour Organisation. (3) One
of the women interviewed approached the Magistrate's court on
the recommendation of the Mine Labour Organisation, to ensure
that the man concerned would not be able to return to work in
the South African mines until the matter had been settled.

remedy

Apart from problems of access, woman also face the problems, in
their use of the customary system, of the absence of a remedy
appropriate to their needs and of enforcement,

(a) lack of appropriate remedy

When a woman is unmarried and has two or more children by the
same father or different fathers there is no provision for sup-
port in the customary system for children after the first. This is
said to be the case because payment is made for her "seduction”
and loss of marriage prospects; to allow support for further
children would be to encourage prostitution. A woman and her
children are also supposed to be supported by her family. There
is not seen to be a need, or if there is, it is said to be catered
for, Over one-sixth of the women interviewed stated that they
went to the Magistrate's court because they had more than one
child.

It is possible that he customary system will adapt to this situa-
tion. It seems generally accepted that a woman who has had two
or more children by a man but is not married to him would re-
ceive no support from the kgotla. However, some kgotlas felt
that they should assist such women and do what was {air in the
circumstances. Although some wards said they would assist an
unmarried woman with more than one child to obtain support this
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was not observed in practice. It was not the experience of the
women interviewed. Two of them were immediately redirected by
officials at the Chief's court to the Magistrate's court on learning
that there was more than one child involved. The traditional
view is supported by a ruling in the Chief's court in a case in
1980 (MO. 44/80). A man had lived with a woman and they had
two children. The woman was expecting a third child and came
to the court complaining that the man was neglecting her and the
children. The court ruled:

"There is no law governing concubinage. Therefore this
woman is to report this case to the District Commis~
sioner for maintenance."”

This view was reconfirmed in the House of Chiefs. When this
research was discussed there in August 1982 Chief Seepapitso of
the Bangwaketse in particular was adamant that no assistance
should be given to an unmarried woman after the birth of her
first child and indicated his amazement that some of the Mole-
polole wards might even have considered this.,

(b) enforcement

The customary system affords a reconciliatory process which aims
at consensus. Where there is deadlock and the individuals con-
cerned cannot reach agreement it has no power of compulsion
except at the level of the Chief's court, which is in practice
reluctant to exercise it in this field. The system therefore sup-
ports the status quo. Where social censure fails and some posi-
tive action is required it is ill-equipped to provide this. Two
unsupported wives, for example, went through the customary
system as far as they could go, but when they found that no
action was being taken they went to the Magistrate's court. In
fact they may gain nothing because the Magistrate's order may
not be enforced either, but they perceive the Magistrate's court
as an active force. One woman commented:

"I had a feeling going through the Magistrate would
make sure that he gave support and that perhaps he
would make him pay for their schooling."

Another woman stated that she considered the Magistrate's court
"More competent at dealing with cases of this nature
(than the customary system)."

The interpreter explained that when this woman referred to com-
petence she was not only concerned with efficiency, but impar-
tiality. He said that in her situation the man involved was a
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powerful and well respected member of the community and that
she had been afraid that his position would prejudice the out-
come of her case in the customary system.

The customary system's emphasis on reconciliation can be illus-
trated with the following case. A woman went to the Chief's
court complaining that her husband was not supporting her but
was living elsewhere with a widow and using their joint property
to support the widow. The husband maintained that he lived
elsewhere because his wife would not obey him. During the case
the Deputy Chief asked: "Do you want this court to reprimand
her for the attitude she adopts towards you and leave you free
of blame?" The man replied "I do not suggest so. It is for the
kgotla to decide whether to reprimand both of us." When asked
what she wanted, the woman who had brought the case stated:
"According to my feelings I want my husband to stop being in
love with the widow woman because by continuing the association
the quarrels will never end between us." (Note that she has at
this point dropped the emphasis on lack of support.) There had
been some suggestion that the dispute might involve a possible
divorce but the man said: "I am not intending to divorce her.
She is my wife, What I want is that she obeys my orders and
does not over-rule everything that I have done." The Court's
ruling was that they should go and "live in peace and harmony",

This kind of ruling is common in disputes of this nature. The
general tenor of the cases suggest that what the system is really
concerned with is the restoration of harmony and a restoration of
the relationship. Once that is achieved specific problems such as
lack of support can be solved. An award is not generally an end
in itself as it is in the Magistrate's court where the range of
issues examined and the scope of investigation is narrower. Cer-
tain awards can be made within the customary system but the
system does not focus on them unless the individual bringing the
dispute directs attention to them.

The customary system seems to be used where the issue at stake
is that of the parties' relationship with each other or the commu-
nity in general. For example the woman referred to earlier in
this paper who brought her case to the Chief's court after ha-
ving received a maintenance award from the Magistrate's court
did so not only because she was dissatisfied with the man's fail-
ure to pay maintenance but also because she wished to make it
public that she was terminating her association with him. She
was tired of waiting for him to implement his promise of marriage
made six years earlier. She wished to take a lump sum payment
and publicly declare that she was severing her relationship with
him. On the other hand, it is not uncommon for a woman to go
to the Magistrate's court, receive a maintenance award and carry
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on living with the father. This does not appear to happen when
the customary system is used.

Conclusions

It is striking the extent to which the common law and customary
systems are both integral parts of the society and used by its
members. The women interviewed used both systems, particularly
where several children were involved, when they use the cus-
tomary system on the birth of the first child and the Magis-
trate's court thereafter, The two systems are used in such a
way that they form part of an overall process starting with the
customary system and progressing to the Magistrate's court.
This integration is recognised by those administering and using
the two systems. Hence the comment by one woman referred to
earlier, that if nothing happened she would go to the kgotla
because if she went straight to the Magistrate's court she might
be referred back to the customary system for a hearing. The
Chief's court does refer cases to the Magistrate's court and the
Magistrate's court in turn is careful not to usurp the jurisdiction
of the Chief's court or the kgotlas.

However, although the customary system is alive and utilised, it
is being eroded. This erosion is not due to lack of knowledge of
the customary system but to an inability to use it effectively. It
is striking that in a rural area such as Molepolole, half the
women interviewed went to the Magistrate's court., The factors
prompting such action were said to be lack of family support,
lack of co-operation on the part of the man involved, the loca-
tion and mobility of the parties involved and their families and
failure of the customary system to meet the needs of the women
concerned.

These factors indicate an alteration or change in the traditional
social structure, Such change has been documented in the
studies previously referred to by Kooijman, Molenaar, Kocken
and Uhlenbeck and in the Government of Botswana's National
Development Plan. Dependence on a wage economy with the gov-
ernment as a major employer and migration from the village to
urban areas or the coutryside has had its effect., The role that
is played by the family as a focal point within the community is
changing. There may still be kpgotlas and wards operating as
administrative units but they do not have the same family alle-
giance and cohesion that they had in the past.

These developments have had an impact on the use that is made

of the customary system. As the society adapts and alters there
is a need for a dispute institution which is in tune with the en-
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vironment in which it has to operate, and the customary system
as it currently functions is failing to meet this need.

Notes

1.

Those interviewed were selected by reference from the com-
munity, for example by visiting households, by reference
from women who knew of other women in a similar position,
or from headmen and wardheads. They included those parti-
cipating in disputes at the kgotlas, wards, Chief's and
Magistrate's court. They do not represent a random sample.
Such a sample was impractical because:

(i) there is no way of calculating the total number of
people using the customary system at kgotla or
ward level each year;

(ii) it proved impossible to identify and locate indi-
viduals from records in the Chief's and Magis-
trate's court;

(iii) members of households were frequently absent
and could only be interviewed as and when they
were available.

The interviews were carried out with the assistance of an
interpreter. They were taped as well as transcribed long-
hand. The tapes were used to check the translations from an
independent source.

Nine months is the duration of a mineworker's contract ac-
cording to the government's National Development Plan 5.
This may be contrasted with the duration of a government
employee's contract, which is normally two years.

The Mine Labour Organisation is situated in Molepolole, It
assists officials in the Magistrate's and Chief's court by ar-
ranging for the men to be given leave and sent home if their
presence is required by the court. The men can easily be
identified because detailed records are kept of all mine-
workers and their precise whereabouts in South Africa.

References:

KOCKEN, E.M. and UHLENBECK, G.C.

1980, Tlokweng, A Village Near Town. Leiden: I.C,A. Publi-
cation Number 39, Institute of Cultural and Social Studies,
Leiden University.

- 14 -



SUPPORT FOR WOMEN WITH CHILDREN IN BOTSWANA
Anne Griffiths

KOOIJMAN, K.F.M.
1978, Social and Economic Change in a Tswana Village. Lei-
den:

MOLENAAR, Marja
1980, Social Change within a Traditional Pattern: a Case
Study of a Tswana ward. Leiden:

ROBERTS, Simon
1972, Restatement of African Law: Botswana I (Tswana
Family Law). London: Sweet & Maxwell,

SCHAPERA, 1.
1970, A Handbook of Tswana Law and Custom. London:
Frank Cass & Co. Ltd.

- 15 -



