COLONIALISM AND LEGAL FORM: THE CREATION QF
"CUSTOMARY LAW' IN SENEGAL*

Francis G. Snyder

What theoretical concepts enable us to understand the role of
law in receTt transitions to capitalism in underdeveloped
countries? - The concept of ''customary law' is among those that
have conventionally been used. By analyzing a particular in-
stance of the creation of 'customary law,' this paper suggests
that the concept, despite its wide currency, is seriously mis-
leading as a point of theoretical departure. It argues that,
though '"customary law'" implies historical continuity, its
orgins are actually relatively recent. The notion of “custo-
mary law'" in Africa and elsewhere was specific to particular
historical circumstances. It belonged to an ideology that
generally accompanied and formed part of colonial domination,
Both the concrete legal form and its conceptualization result-
ed from changes in social relations associated with the trans-
formation of precapitalist modes of production and the sub-
sumption of precapitalist social formations within the capitalist
world economy.

A sketch of several different notions of 'customary
law" found in Africa will establish a sufficient context for
this argument. Most writers associate "customary law" with
precolonial legal forms and with the modified or distorted
versions that survived colonial rule (see, e.g., Elias, 1955;
Robert, 1955; Afrika-Instituut, 1956; Tunc, 1966; Woodman,
1969; Allott et al., 1969; Hooker, 1975: 2, 119-120, passim).
They view the rules and concepts they study as instances of
"customary law" for two principal reasons which, though theo-
retically independent, are often empirically connected. First,
these rules and concepts are predominantly oral rather than
written. Second, they derive ultimately from social relations
and from sources of authority that are not those of the colonial
or neocolonial state. Thus, it is argued, ''customary"

*A slightly expanded version of this paper is being published
in Colin Sumner (ed.) Crime, Justice and Underdevelopment
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rules trace back to the habits, customs and
practices of the people, which engender and
support the norms expressly formulated from
time to time for the decision of disputes.
{Allott, 1960: 62) '

In emphasizing historical continuity, these writers accept (at
least tacitly) T.0. Elias' assertion that in Africa, as else-
where, '"the law of a given community is the body of rules which
are recognised as obligatory by its members" (1955: 55; see
Allott et al. 1969: 13). This basic position is shared even

by those who separate '"custom'" and "law" (e.g. Bohannan 1965).
In numerous studies these writers and others have explored the
ways in which "customary" legal forms either adapted to the

new economic and social conditions of colonial capitalism or
proved inadequate. But underlying their work is the fundamen-
tal assumption that 'customary law' is merely indigenous African
law.

Recent analyses of 'customary law' can be divided into
at least three distinct schools of thovght. Lloyd Fallers
shared many of the above as<umptions but sought to place "cus-
tomary law'" more squarely in historical perspective. He
proposed that 'customary law' was simply ""folk law in the process
of reception," 'not so much a kind of law as a kind of legal
situation in which dominant .legal systems recognize and support
the local law of politically subordinate communities' ( 1969:

3; see also 201). '"Customary law' denoted the distinctive,
discrete normative structures of the particular ethnic groups
that were the basic units of analysis. Its recognition by

the colonial state accompanied the encapsulation and incorpora-
tion of these structures and their social referents within a
larger cultural and social whole. A second view directly
questions the historical origins of "customary law'" and suggests
an analysis of the social forces that selected and shaped it.
Writing of Malawi, Martin Chanock argues that

in the areas of criminal law and family law,
African law represents the reaction of older
men to a loss of control....This reaction grew
in strength during the first thirty or forty
years of the colonial period. Then, in ac-
cordance with the policy of indirect rule, a
large portion of the administration of justice
was turned over to precisely those people who
had reason to define and, more importantly, to
administer the law in a restrictive and au-
thoritarian way. These definitions form the
basis of current African law. (1978: 80)
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"Customary law' is thus a kind of neo-traditional ideology. It
derives ultimately from the efforts of particular social groups
to translate their political interests into colonial legal
forms in order to compensate for a loss of indigenous authority.
A third view argues that commonly held official stereotypes
provided a basis for '"customary law," which

was described as resting on tradition and
presumably derived its legitimacy from im-
memorial custom. The degree to which it

was a reflection of the contemporary situation
and the joint creation of colonial officials and
African leaders, more especially of those holding
political office, was unlikely to be recognized.
(Colson, 1971: 197)

Thus Elizabeth Colson argues that a principal consequence of
colonialism was judicial development of 'customary, though
untraditional’ law in relation to land. Like the view of
Fallers and Chanock, this third position differs from the
common conception in recognizing the extent to which African
"customary law' originated during colonial rule. Nonetheless,
it examines legal changes against a background of presumably
"traditional' law. In addition, it fails to consider ex-
plicitly and account theoretically for the connection between
the subordination of African social formations to capitalist
relations and the production of this new legal form.

This paper seeks to place the creation of ‘'customary
law" in a broader theoretical framework that enables us to
explain its elaboration.2 Using an example drawn from the
Banjal Diola in Senegal, it discusses the creation and entrench-

ment of a central feature of Banjal 'customary law' -- the
radical distinction between the '"master of the land" and
"users.'"" The paper is divided into five distinct sections.

The first sketches the main features of the Banjal formation

in the nineteenth century. This section establishes that

the distinction between '"master of the land” and 'users"

did not then exist in the form in which it later was developed.
But as social relations changed between 1900 and 1950, the French
colonial administration attributed this distinction to most,

if not all, Diola subgroups, including the Banjal. The second
section outlines these changes, which constitute the basis for
the new legal ideology. These changes culminated in the early
1950s in a bitter land dispute among the Banjal. This political,
economic, and legal conflict consolidated the distinction between
"master of the land" and '"users" in a specific form that became
Banjal 'customary law.” The third and fourth sections of the
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paper describe the dispute and analyze its determinants. To-
gether they show that this aspect of Banjal '"customary law"
resulted from a particular conjunction of class forces and
ideologies mediated through the colonial state, and that this
law simultaneously masked and contributed to a struggle over
power and over rural conditions of production. The conclusion
summarizes the analysis and examines the broader implications
of this case study.

The Banjal Formation in the Nineteenth Century

Numbering approximately 4,000 in 1970, the rural Banjal are
one of the congeries of peoples in the Lower Casamance area
of Senegal who are known collectively as the Diola. They

are sedentary rice farmers whose agriculture depends upon
rainfall. The Banjal inhabit the south bank of the Casamance
River; the center of their contemporary zone lies about 20 km
from Ziguinchor, today the regional capital. When the Banjal
migrated to this area at least 300 years ago, their social-
formation included five or six positions as the holder of a
ritual shrine with a congregation that included several
patrifilial and patronymic groups. The two most important,
the earth and rain shrines, were counterposed in both political
authority and symbolism. The former, which Banjal consider
superior, was associated with the removal of ritual pollution
and both the incidence and cure of leprosy. The holder was
drawn from a patrifilial group whose male members were black-
smiths and gravediggers. My research thus far suggests that
this group descended from the first Banjal settlers in the
area or at least those who originally entered into sacred
alliances with the local spirits of the earth. By the
nineteenth century the holder of the latter, the rain priest,
was deemed to control the termination of warfare and had
assumed an important role in the regulation of marriage. At
that time he was chosen alternately from two different named
branches of a single wider patronymic group. His growing
influence resulted in the transformation of the other ritual
offices into appendages of the rain cult by the time of French
military penetration into the Banjal area in the 1850s.

The nineteenth-century Banjal formation comprised two
distinct yet interconnected relations of production, defined
as a unity of production, distribution, consumption, and
exchange (Marx, 1973: 99). One set of relations linked
patrifilial groups and households inter se, while the other
knitted households/patrifilial groups to the rain priesthood.
I consider the former set of links dominant and the latter
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accessory. Relations among households/patrifilial groups de-
termined the essential, enduring characteristics of the social
formation. They limited the development of the rain priest-
hood even though throughout the nineteenth century the growth
of the rain priesthood increasingly affected the relations
between elders and dependents within households/patrifilial
groups, upon which the office ultimately rested.

The dominant relations of production formation are
discussed in detail elsewhere (Snyder, 1981b) and need to be
sketched here only briefly. The household was a residence
group consisting of a male elder, his spouse(s), his sons
and their spouses, and their unmarried children. Each married
couple and their children were normally a production cell
separately working the land of each spouse. The surplus, main-
ly in rice, was eventually appropriated by the elder through
a complex system of distribution. Marriage, foster parenting,
and sometimes raiding were the principal means by which the house-
hold recruited labor; forms of labor cooperation also were
important. Patrifilial groups, usually three to five generations
deep, were the units for the recruitment of dependents, the ar-
rangement of marriage, and the allocation of land. Patrifilial
land was normally allocated to dependents on their marriage, both
men and women receiving a marital share. Women moved to their
husband's household at the time of marriage. Mechanisms existed
to ensure that, in principle, plots transmitted as female dowry
eventually returned to the elder of the patrifilial group that
originally allocated the land. The reproduction of the household
and the integrity of the Banjal as a relatively distinct group
rested partly on matrimonial organization. Until fairly recently
the Banjal were virtually endogamous (see Synder 1978b: 242-43).
Endogamy was fostered by a variety of beliefs, sanctions, and
practices, important among which was a prestation of cattle, land,
or (occasionally) a spouse, which constituted a material and
symbolic counterpart of the effective patrifiliation of children.
Matrimonial organization and the role of elders were sustained by
an ideology that emphasized the value of children and codified the
requisites of effective reproduction of the patrifilial group
and household.

By the nineteenth century the holder of the rain shrine
played a role in securing the conditions of household production,
matrimonial organization, and eventual repayment of prestations
for reproductive capacity. By virtue of his central role in
warfare, rain and harvest rituals, and the storage of food the
rain priest was indispensable to the labor process at the level
of the household. He intervened in specific rites that marked
major phases of the annual rice cultivation cycle. In
addition, he was associated with male circumcision and an elaborate
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set of pollution rules and sanctions that differentiated the
social roles of men and women and maintained his own separation
from other Banjal. In matters of rain, warfare, and sorcery
his authority extended beyond the Banjal area. Furthermore,
European trade goods often entered the Banjal formation as
prestations to the rain priest. The priest was therefore
implicated in the reproduction of the Banjal formation at
various levels, ranging from the household labor process
through centralized ritual to legal and economic processes
linking the Banjal to numerous Diola villages as well as to
merchant capital. The extraction of surplus labor through the
position therefore did not rest upon non-economic pressures
alone, but neither was it simply "a manifestation at the
econonic level of juridico-political relations™ (Rey, 15973:
93).

- In some respects the Banjal rain priesthood resembled
similar ritual offices elsewhere in the Lower Casamance (see
Thomas, 1958-59 II: 645-54; 1972). The priest was a scapegoat,
the isolated guardian of dangerous shrines (see Snyder, 1978a;
Girard, 1969: 116-29). On installation he was separated
socially and symbolically from ordinary people. He was re-
named and cut off from many previous kinship ties. If formerly
married, he was shorn of his spouse(s) and deemed never to have
been married. Any children whom he had fathered were lost

to him. His marital share of rice plots, if allocated, fell

to his agnates. He was barred from cultivation, fishing,
tapping palm wine, and most regular productive activity. His
movements were subject to numerous interdictions. The rain
priest could not cross streams and thus was practically con-
fined to the Banjal area; even within this zone his travel

was Testricted.

Myths of origin, concepts of reciprocity, and a
symbolic association between territory and the physical per-
son of the priest were other aspects of the ideology. Myths
of origin deployed an idiom of uterine kinship to delimit
positions of authority concerning the rain shrines, A some-
what different vocabulary of kinship expressed forms of
mutual dependence between the priest and Banjal patrifilial
groups and households. Gahur, which normallv referred to
asserting foster parenthood over the ummarried children of
agnates or uterine kin in times of crisis, denoted the
allocation to the priest of "fields of the office'" so that
"we could feed the priest.'" The priest was said to '"guard"”
or '"keep" the Banjal when he took office. He received
prestations in rice so that he could "feed" (-kumen) the people;
in other contexts -kumen referred to feeding another person with
rice that was not one's own. Some of the priest's rice,
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especially that harvested from 'fields of the office,'" was
reserved for redistribution; people lacking food were en-
titled to receive, after nightfall, sufficient rice for their
immediate needs. This kinship idiom referred specifically

to the reciprocal obligations that ideally marked the re-
lations between the rain priest and other Banjal, namely the
assumptlon of ritual responsibility and economic redlstrlbu-
tion in exchange for prestatioms.

This ideology expressed real social relations in a
different, distorted form that made possible the extraction of
surplus labor. Spouses, land, and labor were the most im-
portant types of prestations. A principal spouse was deemed
the equal of the priest. She accompanied him in ritual and
was in charge of his household. She and the priest together
were "responsible for" the secrets of the office. Like the
priest, she was subject to numerous interdictions. A rain
priest without a principal spouse was incomplete., Little of
the principal spouse's ritual and symbolic importance attached
to the priest's other wives, who performed agricultural work
and were allowed to travel outside the Banjal zone. Nonethe-
less, like the principal spouse they received a share of
agnatic rice land equal to that of males when they married;
normally more plots were allocated to men than to women. If
these spouses were divorced or predeceased by the rain priest,
they were forbidden to remarry within the zone.

In analyzing the complex relation of the rain priest
to land, we need to distinguish clearly between two different
aspects. First, patrifilial groups and households in most
Banjal settlements were linked to the priest by relations
that usually (though not always) were manifested in prestations.
The expression of mof éwl, '"region of the rain priest," re-
ferred to the spatial aspect of these relations and denoted
the area associated with the priest. It did not indicate
any definite claims (immediate or residual) by the rain priest
or the two patronymic branches from which he was drawn to
particular rice fields or to land in the Banjal area as a means
of production. Nor did it imply that the role of the priest
derived from first clearing, original settlement, or the
allocation by the priest to patrifilial groups of rice land
for cultivation. In this aspect of its relation to land and
people the Banjal rain priesthood resembled a weak form of
the divine kingship common throughout precolonial Africa.
Through ideological concepts and practice, the physical person
of the priest-king was associated with a delimited area and the
well-being of its inhabitants (see Krige, 1975; Young, 1966).
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Second, in labor processes that (by the late nineteenth
century) were specific to what I have called accessory relations
of production, land also served as a means of production. This
land comprised two categories of fields or plots (see Snyder
1981a). (1) Certain fields, including a number of contiguous
plots, were known as nihin na jéwi, ''plots (fields) of the
office." Other Banjal patrifilial groups ostensibly granted
this land to the office. By the late nineteenth century the
rain priest was drawn alternately from two patronymic branches
of a single larger patronymic grouping. These groups resided
in different villages and so did alternate holders of the
shrine. During his incumbency the rain priest controlled or
was ''responsible for'" (-shil) (see Snyder, 1973b: 199-216)
the fields associated with his branch of the priesthood. Such
control entailed the use of prestatory labor to work the land
and the appropriation and distribution of the product. None-
theless the original grantors were recognized as ''those of the
field" (bugala go). On the demise of the rain priest they
resumed control of the land and could work it themselves or
give others permission to do so until another rain priest
was chosen from the same patronymic group. (2) Another group
of fields was acquired by the rain priest or by previous
incumbents from the same patronymic group. Like ''plots of the
office," this land was worked by prestatory labor and the rain
priest appropriated its product. But on the death of the
priest, his children or agnates divided the land. In principle
it returned to the rain shrine holder when the same patronymic
group next named an incumbent.

The rain priest could acquire land in three different
ways. (a) In the first, he was said to have "struck " the
previous holder of the plot. The priest was a ritually
dangerous figure, and items that he touched thereafter be-
longed to him. Men cultivating for the priest were presumed
to restrict their activities to priestly plots, to walk
along dikes separating plots to reach their place of work,
and to avoid contact with adjacent plots. A man was forbidden
to work his own plots on the day he cultivated for the priest
or to come into contact with plots other than those of the
priest. If he stepped in an adjacent plot, washed his tools
in water standing on another plot, or eliminated a dike
separating the priest's plot from another, the other plot was
deemed to belong permanently to the branch of the priesthood
then in office. Even wives of the priest could lose plots in
this way. (b) Moreover, the priest could deploy his wealth
in rice or cattle to acquire (-mbaf) plots. This wealth,
sometimes considerable, derived from prestations, seizures,
and sanctions for breaches of pollution rules and other in-
terdictions. Some of the large fields of one priestly
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patronymic group were acquired in this way at the beginning of
this century. Unlike ordinary pledge transactions (in which
the acquisition of land was also designated -mbaf) (see Snyder
1977}, rice plots so acquired were not subject to later redemp-
tion. (c) Finally, the rain priest could obtain plots by
seizing them in punishment for particular offenses. This
seizure was effected by planting a sacred stake in the soil.
Each of these three means of acquiring land was definitive.
Only the priest could acquire land by definitive, forced trans-
fer; the Banjal had no concept or practice of prescriptive
acquisition or any other permanent transfer of land. And no
practical recourse existed for a person to recover land from
the rain priest.

Though the burden of providing a principal spouse and
the '"'plots of the office'" fell only upon specific groups, the
obligation to cultivate the priest's fields was a more generalized
form of the extraction of surplus labor. We have already
seen that this form of exploitation of labor rested not only
upon ideology but also upon the role of the rain priest in
the reproduction of the dominant relations of production and
of the social formation as a whole. It required, as Marx
(1974: 792) wrote of labor rent, that necessary labor and
surplus labor be separated in space and in time. In the Banjal
formation this separation was accomplished by the distinction
between priestly and other plots and by pollution rules (see
. Snyder, 1978a). Work on the priest's land was organized not
by households but by groups of contiguous wards. Only elder
men and women {ufan) worked for the priest, so the level of
surplus that potentially could be generated by this means must
have been relatively low. According to contemporary informants,
only the central wards in the zone provided lahor for the priest's
land. This testified also to the material weakness of the
office and to the secondary character of the relations of pro-
duction in which this form of exploitation of labor was embedded.
On the priest’'s land the regular sexual division of labor was
followed, men cultivating and women transplanting and harvesting.
Men or women of a particular ward or group of wards were told
to work on a particular day, and they were shown the land by
an elder of the priest's patronymic group. This labor process
differed fundamentally from that of the household. Distribution
of the product bore no immediate relation to the putative
first clearing of land or the source of labor. The rain priest
appropriated the product; only part was later redistributed
outside his household. Furthermore, the extraction of surplus
labor by this means, as well as through other prestations,
potentially conditioned the generation of surplus at the level
of the household, since the time an elder might devote to his
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own plots was diminished by whatever work he did for the rain
priest (see also Marx, 1974: 792-73). The weakness of the
rain priesthood as a centralized institution and the almost
ad hoc nature of certain prestations supplied to the priest
modify only in degree the pertinence of this observation.

Colonialism and the Simple Reproduction Squeeze

Colonial capitalism, the state, and new ideologies transformed
these relations of production by subjecting households to a
simple reproduction squeeze and by dissolving the material

and ideological bases of the rain priesthood while simultaneously
enhancing its territorial aspect. The seeds of this transformation
were planted even before 1800, though it is the nineteenth and
twentieth centuries that mainly concern us here. The Banjal

had been involved in the slave trade both as sellers of captives
and as victims. With the diminution of this trade the French
tried, in vain, to establish a commercial outpost in 1828 at

the village of Brin, near the Banjal, to compete more effectively
with Portuguese and British trade. After 1849 Bertrand-

Bocandé sought vigorously to expand the French presence.
Following military expeditions in the 1850s he entered into
treaties with several villages near his headquarters at Carabane.
In 1859 Pinet-Laprade assumed the recently created post of
commandant supérieur of Gorée and the southern dependencies.

He favored a policy of active military expansion to protect

and enhance French commercial interests (see Roche, 1976: 107-
16). Military expeditions against several Banjal villages

in the late 1850s resulted in the conclusion of nominal

treaties designed to secure African submission and protect

trade. In rural areas this trade involved the payment to local
"rulers' of annual customs in exchange for commercial privileges.
No written sources to my knowledge directly implicate the

Banjal rain priest, but he continued to receive a share of
cattle obtained from sales of captives or captured in raids.
Moreover, after his expedition in 1859-60, Pinet-Laprade
reported that the '"leaders at Enampor had great influence...and
they receive tribute from each theft or each act of piracy”

(ANS, 1D16/25). Commodities produced elsewhere were con-

verted into prestations or elite goods, enhancing the position
of the rain priest without altering in any fundamental way

the relations of production and the ideology upon which the
office depended. Then, as during the slave trade, the Banjal
remained outside capitalist relations of production although
they were integrated through exchange in the world economic
system.
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Not until 1888, following the Berlin Conference and
the 1886 Franco-Portuguese Convention, did the French replace
the Portuguese at Ziguinchor. Large capitalist firms, oriented
towards export, then began to reorganize commerce in their own
interests. The colonial state, despite its weakness, aided
this process by regulating trade, stimulating migration through
taxation, and attempting to insure peace by military occupation
and local administration (see Snyder, 1979). This conjunction
of merchant capital and the state tended to restructure the
elements of the Banjal rain priesthood by influencing both
dominant and accessory relations of production. At first this
occurred primarily through exchange. The effective end of the
slave trade and inter-settlement raids deprived the priest of
two sources of prestations and constricted his ideological
role. The increasing centralization by colonial monopolies of
legitimate commerce in export commodities put the rain priest
at a further disadvantage. Households heads in fact controlled
most of the means of production in rice agriculture. Unlike the
rain priest, they were able to travel to Ziguinchor for trade.
In addition, it would have been difficult for the rain priest
to enter the market in other goods, such as rubber and palm
produce, since his control of the labor process extended only
to rice production. The ideology of the office and the priest's
reliance on household heads for labor also limited his expansion.

Simultaneously, however, colonial administrative inter-
vention in rural areas accentuated what appeared to the French
as the political, territorial aspects of the office. In the
Lower Casamance, as elsewhere (see LeRoy, 1979: 108-09), the
French sought intermediaries between the local administration
and rural villagers. In 1901 they forced the rain priest to
come to Ziguinchor to assure the administration that the Banjal
intended to pay taxes (ANSOM, 96 ter). Early colonial ad-
ministrators and missionaries alike nominally recognized him
as '"the great chief of the region" (Ibid; "Extrait,' 1901: 278).
By constituting the rain priest as sovereign interlocutor,
French policies undercut the roles of the holders of earth and
other shrines and accorded to the rain priesthood a political
aspect that it previously lacked.

The penetration of large merchant capital and the im-
position of colonial administration coincided with the expansion
of Christian missionaries. ULong (if intermittently) active in
Senegal, the Holy Ghost Fathers established several mission
stations in the Casamance before founding the Communaute de
Saint-Antoine de Padoue at Ziguinchor in 1888 (see Congregation
du Saint-Esprit, 1932: 78-102). Subsequentlv this mission
extended its efforts under the energetic leadership of Father
Esvan. On the ground that the area was not yet '‘pacified"
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(ACSE, 164-B-1), vigorous missionary activity among the Banjal
did not begin until 1912, But Father Esvan had already visited
most Banjal villages, and in 1917 he was reported to have known
the rain priest for sixteen years; at that time four catechists
were working in the Banjal area (JCZ, 1917-1921: 4,8).

By the time colonial authority was consolidated in
the mid-1920s, the ideological basis of the priesthood had
already been shaken. The next twenty years, a period of pro-
found social change, was a critical interregnum. From the
death of the incumbent {(about 1926) until the end of World
War II, no priest held office; rituals were performed by the
previous priest's eldest son. The collapse of the rice trade
deprived household heads of an important source of surplus.
French military occupation of the Banjal area between 1917 and
1922 made tax collection effective and, together with wartime
recruitment efforts, increased labor migration. In addition
to contributing to the gradual fragmentation of households,
migration diminished the total supply of labor within each
household so that household heads were reluctant to provide
labor to the priesthood. Men from one village harvested the
priesthood plot in preparation for the circumcision about 1928
and others contributed rice, but alceady some men were reluctant
to work for the office interim-holder. Because the latter,
unlike the priest, was not barred from agricultural work, pre-
stations of labor and other items to the office were seen as
a more overt form of exploitation, especially by those whose
belief in the priesthood was declining or who sought to take
advantage of the new resources associated with colonial rule.

Colonialism introduced new religious forms, schools,
legal institutions, and a market for produce and labor. These
provided mechanisms for social differentiation and for the
formation of new groups and classes. Christianity, for example,
supplied an ideology that rationalized the penetration of
missionaries among the Banjal and their efforts to recruit con-
verts, construct chapels, and obtain rural land. Moreover, it
expressed in religious terms changes that, as a result of other
factors, were occurring in relations between elders and de-
pendents, men and women, and the rain shrine holder and others.
Consequently it legitimated new patterns of behavior and
justified the formation of new groups and their position in
conflict. Furthermore, it provided an institutional and
ideological basis for links between peasants and urban-based
missions. These links were particularly important in the
creation of '"customary law' because missions controlled or
competed for resources, including legal forms, through the
colonial state.
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The state apparatus itself was a node for the formation
of groups and the mediation of alliances. The career of a
Diola interpreter, who was a decisive figure in the 1950s
Banjal land case, provides a good illustration. Born about 1894
in a wealthy Muslim patrifilial group north of the Casamance
River, he attended the Ecole des Fils de Chefs at Saint-Louis
and subsequently joined the colonial service. In this period
the French relied heavily upon non-Diola and then Diola Muslims
as intermediaries with non-Muslim Diola (see Marty, 1917: 388-90;
ANS, 1G343: 21); and the interpreter soon assumed a central
position as a broker between the French and the Banjal. In
addition to advising on land questions and settling disputes
throughout the Lower Casamance, he exercised considerable in-
fluence in the selection of cantonal chiefs in the Banjal zone.
Initially the French sought chiefs from clans whom they believed
to hold “traditional" authority (see generally Zucarelli, 1973).
The first Banjal cantonal chief was a young man from one of the
patronymic groups that provided the rain priests. Beginning
in this pre-war period the interpreter maintained close re-
lations with the priestly patronymic groups, over the years
becoming known as such an authority on their rites that in the
1960s he sometimes advised those responsible on the correct
ritual procedures! Subsequently colonial criteria for chiefs
included a minimal ability to speak French or overt signs of
political compliance. The second cantonal chief was a former
administrative chauffeur whom the interpreter had fostered in
Ziguinchor. He died in the 1930s, the first decade of numerous
Banjal conversions to Christianity and (to a lesser extent)
Islam. The third cantonal chief, chosen in 1936, was a Catholic
from a wealthy patrifilial group outside the priesthood. In
the 1930s he supported missionary efforts to win young converts
(see Doutrempuich, 1940: 45-46) and almost two decades later
incurred the wrath of the Muslim interpreter for confounding
administration, religion, and politics. After settling a
1953 Banjal land dispute the interpreter recommended to the
French that the cantonal chief be warned to adhere strictly to
his administrative duties and avoid harassing those who re-
fused to convert to Catholicism. Conflicts that previously
had been expressed mainly in religious terms were now transposed
within the framework of the colonial state.

If the Second World War was a period of requisitions
and hardship for PDiola peasants, the immediate postwar period
marked the culmination and virtual end of the colonial @conomie
de traite dominated by merchant capital. During the war the
{solation of French West Africa and the necessity of supplying
North Africa with groundnut oil altered the balance of forces
between o0il processors in France and the colonies. Wartime
conditions led to a revision of quota arrangements and stimulated
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the growth of processing industries in Senegal. Metropolitan
firms such as Lesieur, which opened a plant in Senegal in 1942,
and import-export houses such as C.F.A.0. (Compagnie Frangaise
de 1'Afrique Occidentale) participated in this reconversion,
which eventually resulted in the diversification of the major
colonial trading firms (see Suret-Canale, 1972: 263-64, 280;
1977: 592-94; Coquéry-Vidrovitch, 1975: 609-15). The early
1950s saw an economic boom, fostered by the state through
planning and the use of F.I.D.E.S. development funds for in-
frastructure. Between 1946 and 1956 the European population
of Dakar increased more than threefold (Cruise O'Brien, 1972:
68) .

These changes in colonial capitalism during and
immediately after the war increasingly subjected the Banjal
to a "simple reproduction squeeze'" which acted

as one of the mechanisms of intensifying the
labour of the household to maintain or increase
the supply of commodities without capital in-
curring any cost of management and supervision

of the production process. (Bernstein, 1977: 65)

The increasing penetration of commodity relations was manifested
in greater production for local cash sale and the cultivation

of groundnuts for export. The use of wage labor in Banjal
agriculture began in groundnut production by returned Muslim
emigrants about 1948, but the payment of labor in cash soon
spread to cultivation of the rice fields of wealthier peasants.
Changes in migration patterns contributed to the increasing

cost of household production. Earlier in the century migration
had not disrupted household production significantly (see
Snyder, 1979). By the end of the Second World War, however,
seasonal labor migration of a different character was established.
A number of Banjal men then sought employment in the Ziguinchor
groundnut industry, which subjected peasants to capital in ways
that were more than formal. The wartime depression marked the
end of Ziguinchor dock work for women, who began to travel to
Dakar as well as other cities to work as maids. These post-

war migrants tended to remain away from their villages longer
than had their earlier counterparts, thereby depriving their
households of labor in the dry season and at critical phases

of rice cultivation. Rural households continued to bear the
essential costs of supporting this labor force which increasingly
provided cheap labor power for urban industrial capital and
French households in Dakar.
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Together with the return of Banjal war veterans and the
post-Brazzaville political changes in French colonies, this
economic transformation formed the context in which a new rain
priest was installed about 1946. After the war household heads
resisted furnishing labor to the priest. Many people, especially
youth, veterans, aud converts, did not accept the ideology of
the office. Numerous married women who adhered to local re-
ligion apparently continued to support the priest (see Girard,
1969: 118), but most men refused to work his land or provide
prestations in rice. Men from the patrifilial group that for-
merly supplied the priest's principal spouse were nearly all
Christians by the late 1940s, and they refused to name a kins-
woman to fill the position. After his installation the priest
seized already married women as spouses, violating tradition
and provoking further disaffection. Christians and others
protested when their animals were captured for sacrifice at
rain shrines and indeed demanded cash payment. Banjal men
refused to rebuild the priest's house; the colonial interpreter
eventually paid for the construction.

The Creation of '"Customary Law'

In postwar Senegal the partial displacement of merchant by
industrial capital coincided with an intensified simple re-
production squeeze and increasing differentiation of peasants
at the level of production. In the Lower Casamance this re-
sulted in new rural conflicts, involving fluid alliances that
frequently were expressed within and mediated by the local in-
stitutions of the colonial state. A controversial land dispute
in the early 1950s exemplified these_conflicts as processes

for the creation of ''customary law."

DIAGRAM I
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The dispute emerged in 1951 when two young peasants,
Theodore and Kubano (see Diagram I), went to work a plot and
discovered a group of women transplanting seedlings into it.
They soon ascertained that the women were working for the rain
priest. Theodore, Kubano, and their father's brother Arfan
met with the priest to discuss the matter; at least by the
1950s the priest was required to attend such meetings, which
were an early stage in handling disputes, when he was a party
to the conflict. The priest told them plainly that he claimed
the land. The three men refused to accept this assertion,
though they hesitated to bring the dispute before a public
moot, which normally followed failure to reach a settlement
in inter-party meetings. The natural venue of a moot would
have been the village where the land was situated and where
the parties resided. But the priest's patronymic group was
centered in this village, and the three men felt that public
opinion strongly favored the priest. Consequently they went
to Ziguinchor where a complaint on their behalf was written
by a Banjal man employed by the colonial administration. They
took the complaint to the colonial offices and gave it to the
principal interpreter. After the harvest the interpreter con-
ducted an inquiry, visiting the site, interviewing the parties
and selected elders, and submitting a report on the dispute.

The roots of the dispute were contradictory versions
of a land transaction that occurred during the First World War.
Two men, Gado and An (see Diagram I), had sought to marry a
woman named Gure after the death of her first husband. Gado
made engagement prestations to Gure's father but was rejected
when Gure married An. Under Banjal norms, Gure had received
her share of patrifilial group land on her first marriage; her
second marriage, at the age of 35, was largely outside her
father's control. Records do not indicate the prestations
given by Gado, but they were undoubtedly less than those for
a first marriage, which typically consisted of a large quantity
of palm wine, a basket of rice, and suitor service. When an
intended alliance was broken by a woman or her kin after pre-
stations of wine and rice, the jilted suitor was entitled to
demand a heifer from the father (or elder) of the promised
bride. If this was not paid by the father or elder or by the
man whom the woman subsequently married, the rejected suitor
could seize a rice plot of the same value from the woman's
father. In order to obtain reimbursement of his engagement
prestations (estimated at ten francs), Gado brought a complaint
before the cantonal chief, who was a kinsman and village co-
resident of An. The chief ordered An to reimburse Gado by
paying a heifer or an equivalent plot.
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An paid the debt, but both at the interpreter's inquiry
and later in court the parties and elders recounted different
versions of the facts. According to Gure and to An's patrikins-
men, An acquired a heifer from his 'intimate friend' Elol. He
then gave the animal to Gado. The heifer died during the next
rainy season, and Elol seized a plot formerly cultivated by
An to insure repayment of the debt. Elol failed to consult
An's patrifilial elders before working the plot. Gure and
the elders called by the interpreter, almost all from the rain
priest's patronymic group, maintained that the plot was attached
to the priesthood, presumably as acquired land. They argued
that previously the land had been allocated temporarily to
An for cultivation. Gure stated that An had no land of his
own in the village and that after Elol seized the plot An emigrated
to his mother's natal village where he died in 1940.

A second version of the transaction was presented on
two occasions by Arfan and in court by two members of the rain
priest's patronymic group, whose testimony on that occasion
differed from their earlier statements. They said that because
Gado resided in another village, An was unable to transfer
cultivation rights in a plot to Gado after the ruling by the
cantonal chief. An pledged a plot to Elol in exchange for a
heifer, which he then presented to his ousted rival Gado. Elol's
descendants differed from members of the priestly patronymic
group concerning the other facts of the case. They maintained
that the land was not attached to the priesthood but instead
formed part of An's marital share. Arfan testified at the
interpreter's inquiry that:

I was twelve years old when my father [Elol] gave
a cow to An in exchange for his plot.... I was
never aware that it was a priesthood plot. On my
father's death it passed into the hands of my
elder brother Abinger. When he died, I was my
father's sole heir and took charge of the in-
heritance left by my brother, the father of the
young Theodore whom I fostered and of his younger
brother Kubano who went to live with his mother
in another village. When Theodore married this
year, I gave each of the two boys their marital
share (the larger, southern part of the map,
because their father was the elder [see Diagram
I1]), and I kept the smaller, northern part,
assuming that the land had become a '"family
field." 1If the family of An returns a heifer

to me, I am prepared to transfer the land to

them in accordance with our custom...In any case,
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the field is not a priesthood field [propriete
royale] because it belonged separately [person-
nellement] to the patrifilial group [famille]

of An and not to the priestly patrifilial group
[famille royale] from which the current rain priest
comes. He [the rain priest] is simply envious of
the harvest that we get from this fertile field.
(Badets, 1954-55: 39)

In giving his account of the facts Arfan also sought to
make explicit the motives of the rain priest for claiming the
land.

Presented in this way, both accounts distinguished
two issues of fact: whether Elol originally obtained the
land by pledge or by seizure for debt, and whether the field
was part of An's marital share or was land previously acquired
by a rain priest and now attached to the cult office.% Each
issue was embedded in arguments about both facts and norms.
Elol's descendants claimed that the land was part of An's marital
share which he therefore legitimately could transfer. They also
maintained that their ancestor obtained the land by pledge,
so that the descendants of his transferor could raclaim the land
only by redemption. The rain priest, separated from his agnates
by installation in office, could not redeem the land. The rain
priest and his supporters claimed, on the contrary, that the
field was attached to the office. They argued that Elol had
seized the land or, as some of them held, that An had acted
wrongly in pledging the field; in either case the rain priest
was entitled to reclaim the land without offering redemption.
Arfan and his agnates tended to emphasize the original 1917
transaction, whereas the rain priest and his supporters stressed
the classification of the land. Both recognized, however,
that classification of the field was central to the dispute,
either as a determinant of the outcome or as legitimating
principle.

Diagram II shows the disputed land, a field and two
of the plots into which it was divided.®> The area of the
entire field was .09 ha. The estimated total harvest from
this area was 330 sheaves of rice, 180 sheaves from the
southern part and 150 sheaves from the northern. By the time
of the interpreter's inquiry Arfan and his dependents had
cultivated and transplanted Plot 1; tributary labor for the
rain priest worked Plot 2. The two plots produced 15 and 17
sheaves respectively, and Arfan and his agnates harvested both.
Women working for the rain priest harvested 113 sheaves from
the northern part of the field (Badets, 1954-55: 39-40).
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DIAGRAM II
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(Source: Badets, 1954-55: 40)
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The interpreter believed that the dispute could only
be settled by allocating the harvested rice and determining
the parties' claims to the land. After hearing the parties
and selected elders, he proceeded to the field, pointed to
the sky, and addressed Arfan in a loud voice: ''Here you have
the sky over your head, and under your feet is the land you
are disputing. Only the truth will follow you and help you
here and in the other world. Speak the truth!"® Hearing
this oath, Arfan admitted:

I lied when I claimed to have cultivated and
sown all of the land in question. In fact I
sowed only Plot 1. I took the harvest from
both plots [1 and 2], which gave 32 sheaves
instead of the 15 that belonged to me. The
17 sheaves from Plot 2 should be returned to
the rain priest, owner [proprietaire] of the
land in exchange for a heifer. (Ibid. 41-42)
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Arfan's admission was consistent with his earlier argument
except for his reference (in the interpreter's French account,
discussed later) to the priest as '"owner' of the land. He
added only that he had reaped where he had not sown. He still
did not concede that the rain priest or his (former) patrikin
had, without redemption, any definitive claim to the land.

The interpreter presented his report to the administra-
tion on February 26, 1952 (Ibid: 42). He recommended that
the rain priest be required to return to Arfan the harvest
from the northern part of the field and that Arfan return to
the priest the harvest from Plot 2. He concluded also that

the disputed rice field...should return to the
current rain priest without reimbursement...since
without having consulted the [priestly patronymic
group] Elol seized the land without justification;
and he and his family have worked it for 37 [sic]
years, harvesting 32 sheaves of rice annually.
(Ibid.) '

On the one hand, the interpreter simply awarded each party the
harvest produced largely by their respective production cells.
Though it did not follow Banjal norms, this solution was con-
sistent with an administrative policy of compromise in such
cases. On the other hand, the interpreter's recommendation
effectively appropriated the land from Arfan and his agnates
without reimbursement. This determination marked the creation
of a controversial aspect of Banjal '"customary law."

Officially only a recommendation for settlement, the
interpreter's report formed the basis for the hearing on April

9, 1952 at the Ziguinchor trial court.’ The court consisted
of a French colonial administrator as president and two

"customary' assessors with voting rights, one Wolof and the
other Peul despite the principle that the "custom” of the
parties should be represented (see Pautrat, 1957: 24, 28-30).
Theodore and Kubano appeared as complainants and the rain
priest as defendant. According to the court record, the

priest claimed both the northern and the southern parts of

the field. The witnesses who testified in court had previously
spoken in favor of the priest at the interpreter's inquiry.

All were members of his patronymic group, and their reported

testimony repeated their earlier statements almost verbatim 8
But earlier statements concerning Elol's alleged seizure of the

land were omitted; and a single consistent account emerged
emphasizing An's wrongful pledge of priestly land. This
version of the facts formed part of the court's judgment. But
otherwise the court simply confirmed the interpreter's
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recommendations, holding that the land in dispute was proprieté
royale.

Though embittered by the outcome, the losers of the
court case relinquished the land. Force, as one said later,
was on the other side. His legal victory led the rain priest
to seek to expand his landholdings further. Writing of the
priest in the early 1950s, Thomas described how,

vaunting his authority, he exacts excessive
levies (cattle, pigs, ricefields) from his
subjects. He even insists on the death of
one child in each set of twins born. That

is why he is now provoking a movement of re-
volt, especially on the part of youth. 1In

the past few years a resounding failure -
despite the sacrifice of a black bull he did
not manage to bring on the rains - seems to
have dealt him a mortal blow. People reproach
him also for crying at the funeral of his son,
which is contrary to custom... And all his
tears, they say, dried up the rain so he is
responsible for the drought (Thomas, 1958-59 II:
652; see also 1972: 170-71).

But the losers' reactions to the priest's claim in the 1951-52

case laid the foundation for similar, later resistance.® By
the early 1970s, moreover, several Banjal reiterated the losers'

view of the case. They considered it an attempt by the rain
priest, supported by his kin and the colonial administration,
to increase the exploitation that was inherent in the office
but previously had been rationalized bv a general accepted
ideology.

"A Concentration of Many Determinations”

As an example of the creation of 'customary law,' the Banjal
land dispute in the early 1950s was ''a concentration of many
determinations" (Marx, 1973: 101). The colonial administration
through its principal interpreter was a major source of support
for the rain priesthood. The French held a conception of
Banjal land law that was encouraged by the interpreter and
expressed in Arfan's reference, in the interpreter's report,

to the rain priest as "owner of the land.” This view was
consistent with the dominant colonial ideology of African land
tenure. Based on an analogy with European feudalism and on
French colonial writing about North Africa, the colonial
stereotype considered African land holding in terms of the
European notions of sovereignty and ultimate rights to land,
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often confounding the two and frequently ascribing both to in-
dividuals and groups entitled to receive prestations from rural
communities. Early in the colonial period the French used

this ideology in seeking to justify claims by the colonial state
to control African lands through the theory of domaine eminent
and the doctrine of state succession. Some of its aspects were
abandoned as the West African colonies began to encourage peasant
commodity production instead of granting large land concessions,
but two of its elements persisted in the official conception

of rural land holding in Senegal and elsewhere. First, African
land rights comprised a droit de redevance and a droit de culture
which entitled their respective holder(s) to receive pre-
stations and to work the land (see Geismar, 1933: 138; Doublier,
1957: 42). Second, African land sy$tems were characterised

by the existence of a '"master of the land" (maitre du sol,

maitre de la terre) descended from the first settler in an

area, who derived his authority to allocate land, settle
disputes, and conduct agricultural rituals from the fact that

his ancester had first concluded a pact with the local spirits

of the earth (see Delavignette, 1968: 75-78; Kouassigan, 1966:
121-28; Colson, 1971- 179). 10

By proposing a fusion of these two elements among some
groups in the Lower Casamance, numerous colonial reports appeared
to portray this ideology as a description of fact. 1In 1849 the
first French resident at Carabane wrote that many local accounts

designate as king the chief of the smallest
hamlet. He is ordinarily the representative

of the descendants of the family of the first
occupants. People recognize his rights over
uncleared land; cultivated land is the property
of the clearer....(Bertrand-Bocande, 1849: 268)

After the French had concluded treaties with the Banjal (see
Snyder, 1973a: 71-72) the explorer Hecquard described the
ritual role of and the provision of prestations to the Banjal
rain priest, noting that the Banjal were "governed by a chief
who is both a king and a great priest'" (1852: 417-18). Thirty
years after the French administration had recognized the rain
priest as its political interlocutor, Charles Hanin (1933a:
29-30; 1933b: 271-75) merged these various elements. According
to him, the Diola believed that authority over land derived
originally from the Creator and was delegated to local spirits
and then to 'priest-kings." These "local sovereigns" were
political and ritual figures who authorized the clearing of
land within their respective zones but, in principle,

retained residual rights. Hanin's synthesis testified to the
increased interest in African land holding that was also
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manifested in other accounts of land tenure in.the Lower
Casamance following Governor General Brevie's 1931 circular
on the collection of 'customary law."l  This coincided with
an administrative emphasis on peasant commodity production
and reflected a growing opposition to the pretensions of the
colonial state to terres vacantes et sans maitre, which had been
limited by the French West Africa Court of Appeal in 1933 and
the Decree of November 15, 1935 (see Robert, 1955: 136-39;
Bachelet, 1968: 208-11; Gouvernement General, 1953: 59-65).
Hanin's report directly expressed the interests of the French
administration and capitalist firms, but since then it has
often been followed, sometimes %o the letter, in ethnographic
accounts of Diola land tenure.”~

Though this colonial ideology was an element underlying
the conclusions of the court and the interpreter in the 1952
Banjal land case, the latter's conception of Diola ''customary"
land law was also based on his own position and experience.
The interpreter was a ''chef de province traditionnel” and
heir to a substantial area of land north of the Casamance
River (Badets, 1954-55: 56, 72-73). He was a forceful opponent
of the colonial decree of October 8, 1925, which was intended
by the French to promote the development of private property
in rural land in French West Africa by permitting administrative
recognition (constatation) of individual '"customary" interests
in land and creating a register designed to provide a cadaster

of those interests.l3 Some administrators considered that re-
cognition should be granted to all who provided

positive evidence that the applicant or his
ascendants have occupied the land for a
sufficient time, that the land has been
worked in a continuous fashion, and that
the land has no,,been abandoned for more
than ten years.

The administrator R. L. Touze applied the recognition pro-
cedures vigorously in the Bignona area in 1950-51 (Doublier,
1957: 57; Touze, n.d.: 201), though Africans rarely re-
sorted to them elsewhere in Senegal (see Robert, 1955: 124;
Doublier, 1957: 57). 1In one important aspect the 1925 decree
resembled the tendency of colonial courts to recognize the
claims of immigrants to land: both potentially jeopardized
the interests of those who, like the interpreter, claimed to
be "master of the land" of relatively large areas that in

fact were worked by others.

Because accounts of the land law of Diola subgroups
elicited by Brevie's circular were few, frequently of poor
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quality, and ili-suited to administrative purposes, the prin-
cipal interpreter elaborated a questionnaire or schedule con-
cerning Diola land law for use by colonial administrators and
courts in settling disputes (see Badets, 1954-55: 32-35). The
interpreter inevitably simplified the rules and concepts for
administrative convenience and was influenced by his experience
north of the Casamance River. The schedule assumed the uni-
formity of Diola ''custom’" (see Badets, 1954.55: 35,38) and took
little account of historical change or the diversity of norms
and practices throughout the Lower Casamance. It began from
the premise that the first occupant of an area was the '"master
of the land" and drew a fundamental distinction between his
rights, which stemmed from first clearing, and the claims of
"users" (usagers, jouisseurs) whose entitlement to cultivate,
necessarily temporary, derived from him. Both the interpreter
and the French administration viewed the Banjal rain priest as
a '"master of the land' within his zone. They thus took a
position that, despite its historical inaccuracy, found support
in colonial ideology and French writing on the subject as well
as in particular material interests.

The interpreter's schedule derived its practical im-
portance from his position as an essential intermediary between
the French and many Diola, including the Banjal. After World
War II the monopoly enjoyed by such intermediaries was in-
creasingly diluted by the effects of schooling, missions,
and post World War II changes in African politics; but in the
Casamance such individuals remained important in the early
1950s. The decision in the 1952 Banjal land case rested
upon the view that the rain priest was '"master of the land."
Both the interpreter and the court considered that the priest
was entitled to recall 'his" land at any time as long as he
allowed the harvest of standing crops. This decision gave the
rain priest a measure of juridical control over land as a means
of production--an authority he had not previously possessed--
and it enshrined this position in legal form as ''customary law."

This aspect of 'customary law'" favored those whose
position in the rural community was being undermined by the
transformation of relations of production under colonial rule.
The Banjal land dispute was a political struggle in which the
rain priest and his kin sought to enhance rather than merely
retain their positions, eventually invoking the authority of
the state (compare Clarke, 1979: 148). Colonialism gave this
process its specific features. '"Customary law'" was an ideology
that both expressed and supplied a practical basis for an
alliance, mediated through the state, between these groups
and '"'the new political class, recuited almost exclusively
from the interpreters (lato sensu)'" (Alexandre, 1970: 9).
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In this case the alliance linked the rain priest and his
patronymic group to rich peasants elsewhere, exemplified by
the interpreter, whose production base increasingly lay in
export crops but whose wider influence stemmed from their
position in the colonial state apparatus. In the long run,
the interests of these groups were probably contradictory,
but before and immediately after the war they converged. Both
wished to maintain rural political stability under French
rule and to encourage the emergence of a class of rich
peasants whose control of land--the means of production--was
sanctioned by colonial legal forms.

This legal form both embodied and masked conflicts
arising from changes in rural conditions of production. In
the nineteenth century the appropriation of surplus labor
by the rain priest was not defined juridically through the
specification of rights to land. During the later colonial
period commodity relations, the simple reproduction squeeze,
class alliances, and new ideologies altered both dominant and
accessory relations of production among the Banjal. They
dissolved the ideology and ties of dependence that underlay
the priesthood and rendered the Banjal simple commodity pro-
ducers. Banjal peasants were differentiated by wealth in
land and increasingly by the production of commodities, in-
cluding labor power. As migrant workers, peasants were sub-
gjhted to capitalist labor processes, but they continued to 'own"
their rural means of production, principally land. The rural
employment of wage labor and the production of commodities
presupposed some definition of rights in land, necessarily
through the state though not necessarily in the form of
colonial "customary law.'" It was precisely in this respect
that it made a difference that the rain priest previously
had no ultimate claims to land.

With the dissolution of the bases for extracting surplus
labor through the office, the rain priest '"fell" into his patro-
nymic group. The rain priest was not a landlord. As a conse-
quence, the most likely form for the development of capitalist
production in Banjal agriculture was the evolution of peasant
commodity producers into capitalist farmers (see Lenin, 1972:
238-42; see also Marx, 1967: 713-64; Hindess and Hirst, 1975:
258-59, 281-82), though it differed from what Lenin denominated
the "second road' to capitalism in being narrowly circumscribed
by foreign capital and subject to the colonial state. The crea-
tion of '"customary law'" served less to bolster the rain priest’s
declining fortunes than to give him a legal claim to land and
insert him, with his kin, in new relations of production as
richer peasants. As applied by the colonial state, the concept
of "master of the land" expressed an attempt to transcend the
separation of necessary and surplus labor by providing a
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legal basis, backed by the state, for the extraction of rent
through commodity exchange. 'Customary law' was an ideology
with real practical effects; it marked a specific phase in

the development of capitalism. At the same time it embodied
the partial dissolution and transformation of Banjal con-
ceptions and their subordination to legal ideologies and social
relations mediated through the state.

Conclusion

"Customary law'" in the Casamance, as elsewhere, was a concept
and a legal form that originated in specific historical cir-
cumstances, namely the period in the transformation of pre-
capitalist social relations that saw the consolidation of the
colonial state. It must be analyzed at two different levels,
first by considering the precise content of specific legal
concepts and second by dissecting the general notion.

The first level formed, at least in appearance, the
main subject of this paper. The Banjal rain priest did not
claim land through first clearing or original settlement. Even
in the nineteenth century the '"region of the rain priest'" was
a relatively recent creation. The expression denoted merely
the territorial aspect of accessory relations of production
which were frequently manifested in prestations. The Banjal
distinguished "fields of the office" and acquired fields as
two categories of land pertaining to the office. These con-
cepts delimited the means of production through which the priest-
hood appropriated surplus labor. The distinction between these
two categories and between each and patrifilial land provided
a framework through which the limits inherent in the claims of
the rain priest to land could potentially be transcended, given
new class alliances or a transformation of rural social forms.
Social relations in the Banjal formation established three
possible directions of change. The '"fields of the office" might
be detached from the grantors; acquired fields might be attached
permanently to the priestly office; or acquired fields could
in effect be appropriated by the patrifilial group(s) that
provided the rain priest. Only the third was consistent with
the demise of the ideology of the office, an intensified simple
reproduction squeeze, the increasing differentiation of the
peasantry, and the presence of the colonial state.

In the 1951-52 land dispute the French administration
affirmed a conception of the Banjal rain priest as ''master of
the land." Such a conception was unknown to the Banjal. Founded
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upon a confusion between the rain priest and an earth priest,
it stemmed from a colonial ideology that viewed earth priests
as having proprietary interests in land and assumed its full
importance in connection with commodity production. This
conception was the ideological basis for an alliance, mediated
through the state, between the rain priest and his kin and

a new fluid '"class." In turn, the class alliance fostered an
expression of this colonial conception as a central aspect of
Banjal "customary law." This legal form, though perhaps short-
lived, adequately expressed the transformation of accessory
production relations in the transition from a tributary mode
of production to capitalism. It also provided a normative
framework through which the rain priest was inserted into
capitalist relations of production. This conception did not
derive directly from the legal ideas of the Banjal. Nonethe-
less it formed part of Banjal history, stemming from relations
between classes and the state during a specific phase in the
development of capitalism.

Certain broader implications of this discussion emerge
at the second level of analysis, which concerns the general
conception of '"customary law." This conception did not in-
variably entail the creation of new norms and concepts as it
did in the Banjal case. But it generally justified newly
elaborated or changing legal ideas by reference to an ideally
consensual community situated in a past often presumed to be
static. Both the general notion of "customary law" and specific
legal forms such as the concept of '"master of the land'" formed
part of a precolonial referent, analyzed by several writers
(Chauveau et al., 1980: 13-17) in relation to colonial con-
ceptions of land in Togo, Ghana, and the Ivory Coast. Colonial
capitalism produced the bases of this referent, which postulated
an ahistorical, functionalist conception of social relations
in precolonial Africa. Subsequent writers reified this re-
ferent in the concept of '"tradition.” In this form the pre-
colonial referent was integrated explicitly into the ideologies
of scholarship and of politics, for it composed an essential
part of the conventional contrast between the "traditiomal"
and the "modern.” Inherent in this teleological dichotomy
were both evolutionary and political presuppositions. Thus,
it was held, the future of African communities and countries
lay inevitably in '"modernization,'" which depended necessarily
and fundamentally upon foreign capital and the intervention of
the state. The conceptual dichotomy, of which "customary law"
was a part, rationalized this position and others as a basis
for state policies, including the provisional recognition of
and eventual opposition to legal forms other than those
sanctioned by the state.l5
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Produced in particular historical circumstances, the
notion of 'customary law'" was an ideology of colonial domina-
tion. The concept of "customary law" itself manifested an
attempt to reinterpret African legal forms in terms of European
legal categories, which formed part of the ideology of those
classes most closely associated with the colonial state. The
designation of African law as "customary" because it was oral,
though apparently technical, embodied and masked an essentially
political conclusion that it was subordinate to the colonial
law of European origin. But "customary law'" was not simply
"folk law in the process of .reception' and did not derive
only from political interests. Both the general conception of
"customary law' and the specific legal forms it encompassed
resulted from changing class relationships in the establish-
ment of capitalist commodity production during the colonial
period; precolonial history and local economic circumstances
of course meant that the configuration of class relationships
and legal forms necessarily differed in each instance. Ex-
emplified in the specific idea of the "master of the land"
examined in this paper, the conception of ''customary law"
supplied an ideological framework for the insertion of rural
classes in peripheral capitalist social formations. Simulta-
neously, it expressed the subordination of these social forces
to foreign capital and the metropolitan legal ideologies
directly associated with the state. By virtue of its specific
historical role the conception of ''customary law' must
necessarily form part of an analysis of the place of law in
recent transitions to capitalism. But in such an analysis
"customary law" does not constitute an adequate conceptual
point of departure precisely because of its historical
specificity.

In considering the creation of Banjal 'customary law,"
I tried to establish the precise historical context of a
particular dispute and a theoretical framework for analyzing
it. The settlement of disputes has long been a major theme
in the anthropology or comparative sociology of law. Many
recent studies that focus on disputes concern individual
decision-making, legal pluralism, and the role of brokers in
channelling the effects of state law in rural communities.
These studies often use the concept of legal levels formulated
most clearly by Pospisil (1971: 97-126). Many employ a
pluralist conception of politics, a dualist notion of the
economy, and a cultural definition of peasants. Frequently
they are characterized by a relative ahistoricism, the use
of the case as the unit of analysis, and an emphasis on either
the cognitive or the institutional aspects of law. In con-
trast, both classical marxism and theories of underdevelopment
and dependency emphasize the importance of understanding social
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relations, including law, within a historical and a materialist
framework. They stress the creation of peasantries in the
historical process of underdevelopment, the place of agricultural
commodity producers within the capitalist world economy, and

the relationship of legal forms to the formation and reproduc-

tion of classes.l® Despite their deficiencies, these theories
identify the central questions concerning contemporary legal

processes in underdeveloped countries. By requiring us to
place disputes and social transformation in relation to the
historical development of capitalism, they also propose more
adequate explanations for the origins of basic legal forms.
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NOTES

lResearchAin Senegal and in Europe, on which this paper is
based, was supported at different times by the Foreign Area
Fellowship Program, the Wenner-Gren Foundation for Anthropo-
logical Research, the Canada Council, and the International
Development Research Centre. During different periods in
Senegal I worked in liaison with the Institut Fondamental
d'Afrique Noire (IFAN) and the Institut African de Developpe-
ment Economique et de Planification (IDEP). Visiting Fellow-
ships at the Afrika-Studiecentrum, Leiden, and the Institute
of Development Studies at the University of Sussex made
possible the analysis of statistical data, especially on
migration. I am grateful to these agencies and institutions
and also to the Senegalese government for allowing me to
carry out the research. I wish to thank Richard Abel, John
Griffiths, and Colin Sumner for their helpful comments. I
am solely responsible, however, for the presentation and in-
terpretation of data in this paper. All translations are my
own. The paper uses a simplified form of transcription of
Banjal terms that does not take account of vowel length or
the contrast between tense and lax vowels. Preliminary drafts
of the paper were presented at the Collogue 'Sacralité, Pouvoir
et Droit' organized by the Laboratoire d'Anthropologie Juridique,
Centre d'Etudes Juridiques Comparatives, Université de Paris
I, January 2-5, 1980, and at the joint meeting of the Law and
Society Association and the International Sociological Associa-
tion Research Committee on Sociology of Law, Madison, Wisconsin,
June 5-8, 1980.

2Although this paper only concerns land law, ''customary law"
embraced a wide variety of civil and criminal matters in-
volving Africans in former French colonies until 1946, Early
in the colonial period the French distinguished between "citi-
zens' and "subjects," whose affairs were amenable to juris-
diction in different hierarchies of courts. The category of
"subjects" included most Africans, with the eventual exception
of those born in the four communes of Senegal, namely Dakar,
Goré, Rufisque, and Saint-Louis. "Customary' criminal law
was applied by the tribunaux indigenes in so far as it was
not ''contrary to the principles of French civilization." In
addition, however, Africans were subject to the indigénat, a
system of administrative sanctions for minor offenses deemed
harmful to colonial authority. An "indigenous penal code"
based upon the French Penal Code was instituted for French
West Africa and Togo by decree of February 11, 1941 and sub-
sequently extended to all French colonies in Africa. The
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indigénat was suppressed by decree of December 22, 1945. On
April 30, 1946, in conjunction with the extension of French
citizenship under the 1946 Constitution, '"customary" criminal
law was abolished and the indigenous penal code abrogated.
They were replaced by a unified system of criminal justice
based upon the French Penal Code and administered by the
tribunaux de justice francaise.

3My presentation of the case is based upon three conflict-
ing accounts: (a) an inquiry by the principal colonial inter-
preter, who presented a report of his findings and recommenda-
tions to the colonial administration on February 26, 1952
(see Badets 1954-55:38-42); (b) the official file of the
Ziguinchor first degree court (Case no. 8 of April 9, 1952,
Tribunal Civil de Premier DegrE de Ziguinchor, in AJP); and
{c) an account of the dispute that I obtained in 1975 from one
of the parties who had opposed the rain priest. Other Banjal
elders provided complementary information. Archives not yet
open for consultation may eventually supply additional infor-
mation. I have used pseudonyms rather than the real names of
the parties.

4The two alternatives in relation to what I identify as
the second issue of fact were not necessarily mutually exclusive
because there is no sharp consistent distinction between ac-
quired land and land of the priestly patrifilial groups.

5Accounts of the case differ concerning the precise area
in dispute but provide no means of reconciling all inconsis-
tencies. Although the recorded court decision should have
resolved this question, it did not. Consequently I have pre-
ferred the other two accounts which agree that only plots 1 and
2 were in question. These differences do not affect the argu-
ment of the paper.

6See Thomas (1965) for a discussion of oaths as a proce-
dure for handling disputes among the Diola.

"Case no. 8 of April 9, 1952, Tribunal Civil de Premier
Degre de Ziguinchor; AJP, vol. 6, 1952-54 (typescript).

8By selecting the "witnesses" at the inquiry and therefore
at the court hearing, the interpreter was able to transform
some of those who had beéen ''parties" at the first hearing into
putatively neutral 'witnesses' as to facts and law.
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9SeeﬂCases no. 18 and 19 of August 20, 1952, Tribunal de Pre-
mier Degre de Ziguinchor; AJP, Registre des Proc&s-Verbaux de Con-
ciliation, 1950-1960 (handscript and typescript, unpaginated).

10On this ideology see also Doublier (1957); Kouassigan
(1966); Robert (1955:105-46); and Geismar (1933:137-77). Verdier
(1965) is a useful correction of some of these notions, though
he does not discuss the reasons for their emergence or their
practical effects. :

11On the collection of "customary" laws, see Comité€ d'Etudes
(1939). Accounts of land holding in the Lower Casamance area
include: ''Rapport du Commandant de Cercle sur la propriété in-
digéne (T.L. 524 du 22.3 22)" (unpublished document, copy in my
possession); Geismar (1933);Diagne (1933a; 1933b); and "Etudes
sur les diverses coutumes...., Dossier 2: Bignona. 'Moeurs et
coutumes des diolas fétichistes' par le Capitaine J. Valentin,
commandant de cercle de Bignona, 2 mars 1936, and Dossier 3:
Questionnaire coutumes dioclas de la basse~Casamance. Cercle de
Ziguinchor. Subdivision d'Ousouye' par 1'Adjoint des S.C. Duclux,
Chef de Subdivision, 25 janvier 1936 (ANS, IG24). '

12Thomas (1958-59, 1:274-75; 1960:203-04; 1963:315-18) follows
Hanin's account of Diola theory. Pelissier (1966:688-89) heeds
Geismar's (1933:152) caution that the position of lamane found
elsewhere in Senegal did not exist among Diola groups in the
lower Casamance. He writes that prestations made to "kings"
signify less the recognition of original land rights than an
effort to conciliate the holders of powerful shrines (1966:688).
Girard (1968:177,120) views the rain priest as a 'master of the
land."

13The text of the decree, the order officially promulgating
it, and the circular of the Governor-General of French West
Africa of November 15, 1925 can be found in Gouvernement Général
(1953); see also Doublier (1957:55-58). The interpreter's eval-
uation of the decree is quoted in Badets (1954-55:72-73).

14"Lettre circulaire no. 202/AD du 8 Novembre, 1944," quoted
in "Appréciation sur la portée politique du Décret du 8 Octobre
1925, instituant un mode de constation des droits fonciers in-
digeénes" (unpublished draft; copy in my possession). This draft
was signed by Francisque Marie, Chef de la Sub-division de
Ziguinchor in 1950. It is substantially reproduced in Badets
{1954-55:58-59).
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15On the application of "customary law'" in land matters in
post-independence Senegal before the 1964 Law on the National
Domain, see Ordonnance no. 60-56 du 14 Novembre fixant 1'
organisation judiciaire dans la République du Sénégal ainsi
que les principes fondamentaux applicables aux litiges de
droit prive (Journal Officiel du Sénégal, 1960, p. 1244;
Recueil de Jurisprudence et de Législation 1960, p. 646)

‘and Arrété ministériel no. 2591 M.J. - A.C.S. du 28 février
1961 fixant la liste des coutumes applicables sur le terri-
toire de la République du Sénégal (JOS, 1961, p. 359; RJL,
1961 p. 102).

16This paragraph is based partly upon Snyder (1980}, which
surveys the relevant literature.
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