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SAM 0. GYANDOH JR,

" The general subject-matter of Pozen 8 boock is. a phenomenon
which can be characterised, in a nutshell, as "State Capitalism."
The phenomenon may be freely paraphrased as a c¢ompedium of those .
political, economic, and legal strategies under whose composite
banner the State ventures into the business entrepreneurship area
in pursuit of a great variety of stated and unstated aims.. - In the
specific context of countries of the Third World, the most recur«
ring "articulated aim - also, ironically enough, the mest often.
frustrated - of "State Capitalism" 'is to maximise corparate pr@f-
_its, which can then be used to push forward the frontiers of the
develqpment effort. pther aims are often pursued, either as an~ -
cillary to the dominant aim of the maximisation of corporate. prof—
its or as ends in‘ themselves.  Thus, state enterprises - are some:
times created to provide and maintain employment~ to-push capital
investment into areas which are unattractive to private. qapital
because the risks are. too high, to maintain .industries wi h: aon--
market importance, such, as, deﬁence, and to .deliver essential serv-
'icee such as electricity, postal and teleccmmunication aerv;ces,

‘ i and urban transportation, and many more. : _

The proliferation of state entarprises during- the last few
decades, especially in thé United Kingdom and in a number of Third
_World countries, has-attracted widespread notoriety largely be-
.cause of the poor performance of most of these state enterprises.
This rather unsavcury ‘gtate of affairs has, as is to be .expected,.
given rise to severe and widespread questioning of the idea of the
state enterprise as a strategy for economic development. The par-
ticular focus of attention of the present addition to the increas-
ing literature on state enterprises in the Third World is-the legal
framework within which ‘state enterprises are usually brought into
being and operated. ;

. By far the most favoured legal framework that has been press—
ed into service as.a vehicle for the creation and operation of
state enterprises is the public corporation, which is invariably
a sui generis creature of statute law. -This legal device has pre-
sented an apparently dazzling attraction for Labour Party govern-
nments 'in the United Kingdom since the end of the last World War.
It has also proved to be an extremely exportable commodity to far-
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flung countries cof the Third World, many of which are former colo-
nies of the United Kingdom. In these circumstances, a notable
authority on the administrative process in the United Kingdom has
been prompted to conclude that the public corporation is "the most
important invention of the twentieth century 1n the sphere of gov-
ernment institutions. .

The basic idea of this "most important invention" is that it
uniquely achieves a judicious mixture of political accountability
through governmental contrcl and managerial autonomy. Almost. as
an article of faith, it is postulated that once a *udicious balance
has been struck between political accountability through govern-
mental control, on the one hand, and managerial autonomy, on the
other, business efficiency will be achieved, and the blessings of
corporate profits will flow freely - all for the benefit of the
generality of the people. To these ends, a public corporation for
the carrying out of a state enterprise is typically created by
statute law with two distinct sectors. First, there is a Board
of Directors, conceived of as “the high custodians &of the public
 interest."? Second, provision.is made for the hiring of a tech- .
nical managerial staff, whose duty is to carry out the day-to-day
working of the enterprise. The Board is obliged by the law which
creates it to be politically accountable, usually through a Minis-
ter of State, to a representative institution, such as’an elected
legislature. The managerial staff, headed by a General Manager
‘who would be the equivalent or‘counterpart of President or Chair-
man of a private business undertaking, is in theory free to adopt
"all legal means to bring about business efflclenCy, subject only
to the Eollcz dlrectrons of the Board.

As adumbrated earlier, the marntenance of optimal equlllbrium
between political accountability and managerial autenomy is cru-
cial to the success of a State enterprise carrying out a business
undertaking through the medium of a public corporation. But once
the proper balance is struck, there seems to be an almost mathe- -
matical prediction that the result must be a maximisation of cor-
porate profits for the general good. This curious faith in the
ability of the public corporation to deliver the goods, so to
speak, largely accounts for the matked reluctance ¢of countries of
the Third World to utilise, on any appreciable scale, the other
legal models open to a government that decides to engage in state
enterprise. These*alternative;models, moreover; are seen to pos-
sess certain intrinsic demerits. Thus,. the first of the two major
alternatives, the limited liability company (in which the state
owns all, or a controlling part, of the shares) suffers from its
rather. rigld straight-jacket legal framework, which is useful as
a means of blanket control of private enterprises but which does
not allow: the government to intervene in particular cases to pro-
mote. specific policy preferences- other than profit-making. The
‘second alternative, the creation of an ordinary government depart-
.ment; or the extension of an existing one, is frowned upon because
of the government department's notorlety, not wholly undeserved,
for the tendency to be bogged down in red-tapism and overbearlng
._bureaucracy. In any case, a state enterprise wholly merged in a
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government department, and therefore without a legal identity of
its own, would be insulated against pointed scrutiny by the welil-
known civil service anonymity of British-derived constltutlonal
theory. :

In spite of the theoretical superiority of the legal format
of the public corporation over those of the limited liability
company and the government department, public corporations have
generally performed poorly, judged by the dominant criterion of
success, namely, the generation of corporate profits. This is
true both in the United Kingdom where, as we have seen, the for-
mat was invented, and in Third World countries, typified by Ghana,
‘where the format has been transplanted. Pozen rejects the argu-
ment that a legal transplant of the public corporation format is
doomed to failure simply because of the "foreignness" of the for-
mat to the recipient country. He demonstrates the fallacy of this
~argument by showing: , : . : ‘

(1) that even in its country of origin, the public cor—
- poration's performance has fallen well below expecta~
thnS’ and ' ‘

(2) - that the borrowed model is invarlably modified to
. suit local conditions, and not just transplanted
- lock, stock and barrel.

- The basic hypoth351s of the book is that "the choice of legal
form makes little impact on the- parformance of state enterprises"”
(p. 111). Pozen begins with a general review of the hisbory and -
performance to date of all major public corporations in Ghana and
. in: the United Kingdom. He then. subjects two:public-cerporations -
in Ghapa tointensive study, faLlowrﬁq‘tha&r vicissitudes of for-
tupe from their birth through,their many legal transformations to
their. latest legal forms. ~These:are the State Distilleries Cor-.
poration (SDC), which is: now a.division of.the giant government -
holding company, the Ghana Industr;al Holﬁing Cerperatzon, and
the Tema Developnent COrpcrat;on {TDC) , which was set up to ad-
minister and develop Ghana's first model township of Tema. The .
selection of these two corpnratrons was- dictated because of the
historical: fact.that during. substantlal,per;eds4of its long and
- cheguered history, the TDE was treated mere like a government de-
partment than a public corporation, while in the case of the SDC
it was treated like a limited llablllty company durlng substantlal
perlods of its existence.

Pozen's. major conclusrons are of enormous importance to de-
cision-makers at the: highest political levels and to. lawyers of
countries from which legal forms like the public corporation are
borrowed, as well as those of recipient countries. His conclu-
.slons are not very palatable for elther group of persons.

The research on‘publrc corporatlons,ln Ghana severely

undercuts the instrumental view of law as an important
determinant of economic performance in the Third World.
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The current debates devote considerable attention to the
level of managerial autonomy and govermmental control
allegedly produced by the three legal forms for state-
owned aenterprises: the public corporation, the govern-
ment department, and the limited liability company.

But the case studies of the Tema Development Corporation
and State Distilleries indicate that the choice among
these three legal forms will probably have little impact
on the ratio of autonomy to control for state-owned en-
terprise (pp. 161-62).

Pozen then bemcans the fact that "the symbolic functions played by
legal choices and legal reforms®™ are often neglected, and con-.
cludes, rather cynically, that "the adoption of the public corpo-
ration may make sense in tetms of its symbolic Functions for par-
ticular interest groups" {(p. 165), but in ‘terms of nothing else.
One of Pozen's examples of the type of - boli¢ function that
could be served by resort to a legal form, imported or homegrown,
is partlcularly 1nterest1ng and topical. He suggests that a mili-
tary junta in a Third World countxy could successfully divert
tention from its ‘troubles by deciding to "incorporate a large "gov-
ernment department with chronic fiscal losses,” and then "launch
diatribes against the fiscal ineptitude of corporate managers in-
stead of taking political resnon51blllty for departmental losses."
In fact, military governments in Ghana, Nigeria and other African
countries have launched diatribes against exlstln% gpvernment de- -
partments and other administrative units without bothering to go
through the legal transformation suggested by POZen, and have
commanded high credibility in doxng so.

The scepticism which permeates the book . under review is wel—
come, but only to the extent that it serves to point out avoidable
‘mistakes attendant upon the law's efforts to aid the develb mental
effort in Third WOrld countries or, for that matter, in ant _coun=
try. In so far as Pozen seems to be offerlnd ‘a counsel of &espalr,,
. however, His central message is not helpful §t all. Perhaps the
most geneérous preséntation of this message is to be found ih ‘the
very last sentence of the text: "In short, while lawyers can as-
sist in developmental efforts as technical translators [of politi-
cal decisions into legal forms] and publicity agents for polltlcal
leaders, in their capacity as lawyers they probably.cannot make a
significant impact on the achievement of economic growth" (p. 171).
No wonder that Tony Killick, who provides an econonmist's preface
to Pozen's book, finds himself "reluctant to believe that lawyers
_cannot help us- flnd an institutional form that makes it more dif-
ficult [Killick's emphaSLS] for state enterpriges to be misused
" (p. xv). The present reviewer could not agree more with the pre—
face writer. : ‘ o

The fact of the matter is that Pozen's general conclu51ons
-.are not wholly borne out by the abundant evidence he produces.
Many of the instances of poor performance by state enterprlses
catalogued by Pozen are the result of misusé and abuse of the le-
gal processes by an army of personnel Including managers, chalr-'
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men or members of Boards of Directors, Ministers, technicians on
the job, and so on. These abuses are avcidable, not inevitable
as suggested by Pozen, though the law is certainly not the cnly
instrument that can, or should, be used to avoid such abuses.
As a member of several Government Committees appointed to enquire
into the operation of certain government enterprlbes, including
the State Distilleries Corporation, the present reviewer can tes-
’tlfy to the fact that the malaise that befell the State Distill-
eries and other corporations was almost entirely due to avoidable
- transgressions by management personnel and government representa-
tives, and not simply to some inevitable and fatalistic lack of
correlation between corporate performance ang the. legal vehicle
used. Indeed, some of the state enterprises mentionsd in Pozen's
hook have knowq<perlods,o£ ;successful operation,xmeaﬁured(ln’tgrms'
of the postulated goal of, generating corporate profits. .These .
_ periods have been typically those following the careful identifi~
- cation and ruth}esa remaval of such constraints to eff;clent and
succgssful business Qperat;an as Qver-employment of labonr, . poor
and antiquatedwma,hlnery, Iazy and lackadaisical work-methods,_
and other lapses in management practlces. Althdhgh Pozegmdoes
acknowlgdge the dgbzlltatxng effect on. bu51ness bealth of some. of.
- these lapses, he seeéems to assume that the choice of legal,form .
can have no. s;gnlficant effect upon the llkel;hood of their occur-
- rence. That bas;c;assgmptlon has, in the view of.the. present re—
viewer, . regxettghle‘cgn gguences, the most importapt of which,is
that it prevepts Pozen rom addresslng hlmse%f squarely te ihe S
important problem of h@w lawyers can help to minimige, and gvg T
tually. elamgnate, the misuse and abuse of the lega; forms thh}%;;
which he deals. : .

© . Tp point out spme of the def1c1enc1es of Pozen s book is not
to belittle its importance as a welcome addition to the literature
aboyt the ra}at;ongh;p,between the. develogment,efforg that mist be
underf,jen in the, rg‘ pr;dicountrles and the many beategigs N
- that c;n,hezegployea to bring about deg;re@achange and mgda;nxsa—
‘tion. Through his aqgailed stu&le%bpf tvp. 1mpgﬁkan ‘ w%sg%
selected, public. co;poratlons in: Ghana, Fozen. has.
~ sedrchlight gn an area of the adhlnlst;a ive process in Gpana ﬁhat :
" has regrettably bean neglected sg far, except for. sens@%lgnal dis-
closures in ill—researched new-items in. theugopular da Jles.“Pozen
also presents a sound geperidl overview of public co; ratlons in-
Ghana in a way that should spur further research }n is dimly-lit
but erucial sector of the national scenario. 'The, two cpmprehen—
.~ sive appendices (prov1ding chronological and funhctional 1lists of
.public corporations in Ghana) and the wide-ranging bibllOgraphy

should be of great assistance in this regard. -

" More: 1mportantly, Pozen's book prov1des a unlque opportunxty
for the reader to gain a rounded understanding of the history and .
operatlon of diverse forms of state enterprise in Ghapa by set-
ting this essentially evolutlonary process in its pollélcal. so-
cial and cultural context. At first blush, this methodology has
the appearance of presenting no more than a dissertaion-like study
of particular 1n$t1tut10ns within a particular country. Yet the
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total and ultimate effect is to bring an unmistakeable quality of
universality to the themes he pursues so vigorously, thus justi-
fying the universalist title, which. embraces the entire Third World.
Wwe often hear and read about the yawning gap between public rhetoric
and actual performance in Third World countries, especially when
these countries attempt to address themselves to the problem of ac-
celerated development, which confronts all of them. Rarely, how-
~ever, do we encounter a presentation of the total picture of this
much~discussed theme in an important area - that of state enter-
prises - that is at once as delicate and as picturesque as Pozen's.

Legal Choices for State Entezrprises in the Third World points
out the true mature of law. as an essentlial part of the more com-
. prehensive: sooial and political protess, and by so doing cautions
against indiscriminate and unimaginative legal transplants that
have scant chance of "taking" unless, as pointed out in the Law-
yer's Preface by Prof. Lawrence Friedman, the donor country ‘and
the recipient country share closely allied cultures, like blood. -
types. Any scholarly work which, like Pozen's, provides empiri—
cal reference to this relatively old, but often neglected, in-
spired wisdom degerxves to be cheerfully commended for wide reader~ _
ship. :
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