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NOTES TOWARDS A THEORY CF LAW AND IDEOLOGY>
TANZANIAN PERSPECTIVES*

Yash P. Ghai

Most states rely on ideclogy as well as law to develop
and maintain their socio—economic systems. Such a process
is more obvious in the developing countries, where national
cohesion is weak and the socio—economic formations are not
well defined. The elaboration of an ideology to justify the
state system is undertaken as a matter of priority. Often
the ideology is mystification and serves to hide the under-
lying realities of the state system. Sometimes, however,
the ideology is “honest,” in the sense that the leaders who
propagate it are genuinely committed to the values of that
ideology and attempt to effectuate them. This paper is
concerned essentially with the latter situation, although the
distinction mentioned here cannot always be sharply drawn,
and often an “honest” ideology can become mystification in
the hands of a cynical faction of the leadership. '

Ideoclogies operate at the level of ideas and attempt to
influence the consciousness of the people, and in that way
ultimately to affect behaviour. Law is intended to operate
more concretely and to determine the behaviour of the people
largely through a system of tangible rewards and punishments.
The relationship between law and ideology is not simple or
uniform.

It is possible to review the relationship between them
from different perspectives.  Except in special situations,
the relationship at any particular level or from any
particular perspective is seldom static, and indeed it is the
dialectics of law and ideoclogy that make a study of the rela-
tionship between them interesting and useful. It is espe-
cially important in countries like Tanzania, where pervasive
and crucial tasks are assigned to ideology, to attempt an
examination of this relationship. This paper is no more
than a modest first effort to look at the multiple relation-
ships between law and ideology, particularly in the context
of developmental aspirations. Many cf the statements made
are no more than preliminary, and much more work than I have
done so far would be necessary to test them.

It is useful at the outset to refer to the numerous

ways in which people have perceived the relationship between
law and ideology. Traditional Marxist theory regards law

as part of ideology, both being of the superstructure. Law,
however,is also an institution and as such has a direct effect
on the forces of production. In either case, law is seen
essentially as in harmony with ideclogy, either because it

is part of ideology or because it is supported by ideology.
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At the other extreme law and ideology are seen as being in
a sharp clash, as in the popular bourgeois view. Ideology
is in fact regarded as the very antithesis of law, importing
qualities of arbitrariness and disregard of procedure, and
contemptuous of the process of pluralism and consensus,
which is alleged to be the essence of law. Another group
of persons also regard law and ideoclogy as clashing, but
from a different perspective. Unlike the former case,

where it is law which is seen to be compromised by ideology,
in this other view it is ideology which is compromised by
law. Law is regarded as a constraint, and sometimes worse,
for it often tends to lead in directions away from those
dictated by ideology. Others have seen law and ideclogy

as not in any direct relationship of harmony or conflict,
but as alternative methods of achieving goals and ordering
society. Each method has its own peculiar mechanism and
leads to specific consequences. So that the choice between
law and ideology 1is a very significant one. It is important
to state that some of these differing positions flow from
different definitions of the terms, especially ideology.

The contrariness in some other cases can be resolved by
introducing the element of time, - a dynamic situation.

We can then look at the relationship between law and ideo-
logy as a dialectical one, and this paper suggests some
aspects of such a relationship.

Ideology can also provide a way of looking at law.
Marxism, because it attacked the bourgeois state, provides
a more polemical way of doing so. It regards law as an
instrument of oppression of one class by another, and there-
fore necessarily a coercive force and destined to disappear
when soclety becomes socialist - and thus classless. Such
an ideological view of law provides not merely a critique,
but also a guide. Movement away from law and legal insti-
tutions thus becomes a sign of societal development and
progress.l The other major ideological concept of law is
the bourgeois, which regards law as above sectional interests
and embodying fundamental human values. Communities which
have no law or weak law are regarded as backward, and so the
strengthening of law and legal institutions becomes a way
out of arbitrariness and towards development and progress.
Ideological concepts of law are of course intimately tied
to the various views of the relationship between law and
ideology that have been mentioned already.

As the words law and ideology have no universally
accepted meaning, it would seem best to start with a dis—
cussion of the terms, and to indicate the senses in which
they are employed in this paper.

Law and Ideology
The Marxist frame of analysis provides a good starting

point for a definition of these terms. According to this
analysis, human society is conditioned by the mode of its
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economic organisation. Man's primary function is the
production and reproduction of the conditions of his
existence, the satisfaction of his economic and other
needs. The technology, the forces of production man !
employs for this task, is a fundamental influence on the
organisation of society. It determines the relations of
production, i.e. the relationships men enter into fdr the
- purposes of production, whether the form of labour is sla-
very, serfdom, wage labour, etc. The ownership of the ‘
means of production deflnes the relations of productlon,
which are also called the economic base. The relations:
~of production have a profound influence on the ldeas and

.. manner of thinking of the people. These 1deas and manner

of thinking - the soclal consciousness - include legal and
political, moral and religious, philosophical, scilentific
~and artistic ideas on the basis of which men evaluate soclal

relations. These together constitute the ideology.:  The
general effect of the ideology is toc legitimize the rela-
tions of production, especially if they are antagonistic;
indeed the ideoclogy - as part of the superstructure - is
indispensable to the malintenance of such relations.: As
Lange has said, "In every antagonistic mode of productipn
for example, there must be legal and political relations
~arising from the activities of the state authority in
protecting the privilege enjoyed by one part of soclety
through its ownership of the means of production; there:
must be moral, religious, and philcosophical ideas which
convince the whole of society that the ownership of the
means of production is in the right hands."? When the !
production relations are part of a mode of production which
is antagonistic, ideology operates characteristically
through misrepresentation, through providing rationali-
sations by beclouding true motivations; it is "false con-
sciousness" and serves the purpose of "mystification." An
important aspect of revolutionary activity consists in an
attack on this ideology, and so in unmasking rationalisation
to expose true reality.

The model sketched above is not static. The productive
forces are constantly developing, and while the relations of
production are dependent on the productive forces, they are
not without influence on the latter. While the superstructure
arises from and justifies the base, the superstructure can
influence the base. If the prevailing ideology can be effec~-
tively demolished and a competing ideoclogy established, the
weight of the contradictlions of the mode of production may
lead to important changes in the relations of production.3
The superstructure itself 1s seldom completely internally
consistent, as remnants of previous formations survive,
while those who are dissatisfied with the prevailing mode
of production offer alternative ideologies.“ S0 although
there is generally one dominant ideology, different groups
can hold different ideologies. In societies where no one
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mode of production exists to the exclusion of others or
has clear dominance, and where social classes have not
crystallised, the impact of the superstructure is very
considerable.

In so far as the battleground concerns ideology, and
in so far as ideology seeks to change, certain character-
istics of ideology become important. A good ideology is
characterised by a vision of future goals of society that
have the power to persuade people of their inherent good-
ness. It must provide an explanation of existing reality.
It must be reasonably specific as well as comprehensive.
Perhaps most important, to be effective an ideology should
provide adequate guidelines for action. An ideology which
is so abstract and intellectual that it can provide little
guidance to its adherents on how they should act is unlikely
to fulfill its function of changing society. Sometimes a
distinction is made between pure ideology, which consists
of a point of view, beliefs, etc., and its more operational
aspects, called practical ideology, which provides guidance
for concrete action.b5 Ideologies, concerned as they are
with political purposes and political power, have institu-
tional implications. They may express a point of view about
desirable and undesirable means for the achievement of their
goals; in some, violence may appear to be an imperative
necessity, in other, an evil to be avoided at all costs.
They may express a view as to the mode of organisation,
e.g., a tightly knit party as opposed to some kind of federal
group. They may have their own sanctions for those who are
disobedient, and perhaps the more militant the ideology,
whether political or religious, the more severe the sanctions.
And just as religions have popes and pundits, and the legal
system has lawyers, ideologies have their own high priests
and custodians. 2And just as the legal system has a hierachy
of rules by reference to which all controversies must be
settled, so ideology often has its hierarchical and autho-
ritative norms. ‘ ‘

A definition of law is itself ideological, and hence
controversial. Here, it is sufficient to refer to a cluster
of features and characteristics which are generally associated
with law and the legal system. For the purposes of this essay
law is understood as a system of rules which are binding in
society, either generally or over specified persons. The
rules derive their validity either from a special form of
promulgation (statute) or by a general rule of the legal
system which recognises their validity (customary law).

The rules have the sanction of the state behind them, and
the state apparatus is available in a variety of ways to

help the observance and enforcement of the rules. Law, of
course, is more than a collection of rules; it is a system,

a relatively autonomous structure. . It has its own mode of
organization, in which legislatures and courts play key roles
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There are special "internal'" rules for the operation/of .
the system, which are bound up with much learning. Access
to the system required knowledge of these technical internal
rules so that special skills are needed tc operate or manlp—
ulate the system. Long and speclal training becomes| essen-
tial to learn the crafts of the system, and unlike ideology
certification of professional skills is often necessbry to
be a practitioner within the legal system.

!
|

The notion of rules plays an extremely important part
in the definition and understanding of law. Indeed, many
of the characteristics and virtues associated with the idea
of law spring from the notion of rules. The most important
of its characteristics are as follow. The rules are estab-
lished or recognised according to well understood procedures
(internal rules), and, until changed in accordance with those
procedures, continue in force. The basis for planning activ-
ities 1in the knowledge of legal consequences 1s thus pro-
vided. The rules apply generally, and only exceptionally
to one or more specified persons. The rules are specific
in their content, and indicate what may be done or not done,
and how. They are thus a guilde to action, and limit discre-
tion in official bodies. Only that which the rules allow,
explicitly or implicitly, may be done; thus the rules define
the area of freedom and human security. An important feature
of rules is that there are special procedures and institutions
for their adjudication and enforcement, and there are gener-
ally understood principles (internal rules) as to the kind
of factors such institutions: may take into account in the
performance of their duties, which typically exclude factors
other than rules of law, such as exhortations.

An important function of the legal system is to determine
the official use of coercion, the only mode of violence allowed,
by and large, in a modern state. The legal system 1tself does
not, of course, deploy force, but its sanction is necessary
before the use of force by other agencies 1s legitimate. It
determines rights and obligations, and in so far as the acts,
whether of indivliduals or officlals, are outside the scope of
rules, they are illegal, and regarded as reprehensible.

Two further factors need to be mentioned or emphasized
to complete the picture of the legal system for our purposes.
That set of rules which state what might be done and how, are
normally specific and so limit discretion. The model of
rules is therefore associated with a certain degree of rigid-
ity, and a way out of rigidity in particular situations neces-
sarily requires resort to the procedure for changing rules.
The individual who finds the rule irksome cannot do much about
it himself. Secondly, many of the institutions which deter-
mine the content and application of rules are staffed by
skilled professionals. Even though the establishment of
rules 1s less dependent on them, and 1s the preserve of



politicians, in practice the specific drafting and its ;
style are still determined by professionals, and the pro=- :
fessionals play a particularly iImportant role in subsi- ;
diary rule making (regulations and bylaws). There are
clearly understood conventions or rules whereby, in im-
portant aspects of their ,work, particularly adjudication,
the professionals are free to exercise their own skills

and judgment wilthout outside interference. The law and

its system 1s thus a very special and specific technique
for dealing with many persistent problems of human society.
It is heavily biased towards professionalism, and towards
its own procedures, which give it independence. It 1s thus
a mechanism of decentralised decision-making in the insti-
tutional sense and for delegation of power.

It 1s, of course, possible to make criticisms of the
model of law which has been sketched out above. It could
be argued that I have exaggerated the autonomy of the legal
system. It could be argued that I have been too uncritical
of the . notion of rules, in assuming that they are specific,
and are applied in mechanical predictable manner. As I
discuss below, the feature of rules which is becoming in-
creasingly 1mportant 1s their lack of specificity, and the
grant of wilde discretion. It could be argued that I overdo
- the profe351onallsation of institutions handling rules,
and that many of the institutions that handle them are only
secondarlly legal and increasingly, as appeals to judiecial
tribunals are excluded, even the ultimate interpretation of
rules is no longer the respon51bllity or privilege of law
professionals. It could be argued that I have overlooked
crucial historical, sociological and philosophical dimensions.
A1l these crltlclsms are important. My description of law
is for the limited purposes of analysing its relationship
with ideology, and I think that 1n broad outline and in its
tendencies my description is correct. Such a model allows
sharper contrasts to be drawn with a system of ideology and
enables one to bring into greater focus the relationshilp
between the two. In so far as the legal model has been
softened or fudged, I.will discuss those features that tend
towards that, and draw the implications for that relationship.,

@ith!this background it is useful to restate the
relationship of law and ideology. The distinction between
law and ideology 1s not easy to draw. At one level law 1is
part of ideology; indeed its very definition 1s ideological.
Qur ideas about law, its characteristics and functions, are
a part of | rour ideology They have become an important means
of bolsterlng and reinforcing the ideology, for they have
been inveéted with fundamental and independent values, e.g.
the Rule éf Law. But law also develops its own ideoclogy or .

sub- culture which may not alwa s fit easily with the more
gener%l 1?eology Another, sharper distinction, lies

l
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"in the mode of operation. Ideology, as a set of ideas,
operates through rules. As rules which determine the |
rights and duties of groups and individuals and define !
- property relations, the law 1s also an institutlon and .
part of the base. It is a concrete manifestation of ;
power. Another distinction lies 1in thelr difference as
technique. TIdeology 1s more generallsed than rules; of .
law; 1t 1s less specific and less detailled than law. As
modes of control or regulation, ideology is characterised
by more specific rules, and the consequences of their |
respective operations are therefore different (and discussed
later). Reference has already been made to ideologilcal
aspects of law, and 1t 1s proposed now to expand on that
point. One view regards law as an lmportant civilising
influence, and as the major bulwark against arbitrariness
and tyranny. It protects the weak against the strong, and
ensures that justice is done in society, through its qual—
ities of impartiality and equality It is based ultimately
on eternal human values. This view of law was strongly
criticised by Marx and Lenin. They saw it as the ideology
of bourgeois legal system, used to justify the oppression
and exploltation of the working class through the mechanism
of the state. In particular, specific cconcepts embodied in
that system, like property and contract, are devicee to
enable capitalist exploitation, and are justified by ref-
erence to theories of natural law and the nature oﬁ man

Some consequences of these opposing 1deologies of | law
should be mentioned. If one holds the "bourgeois™ 1deology,
one is 1likely to place considerable stress on the pPOpPlety
in procedures and techniques, and to value orderly ohange
One 1s unlikely to make a sharp break with past 1nst1tutions.
The "Marxists," on the other hand, are unlikely to have too
many scruples about law and its integrity and, inspired
particularly by Lenin's argument that the road to sociglism
begins with the destruction of the existing institutions,
are likely to have a blas towards treating the law and :ifs
institutions with deliberate hostlility. They would want to
experiment with other forms of organisation and would regard
the constraint imposed by law as hindering the achievement of
socialism. Among other things, 1t would be important to
break the hold of bourgeois legal ldeology in the masses.

To some extent this can be done through a radical crithue
of the law and the legal sygtem, 7 but more may be rieeded.
Georg Lukacs, writing in 1929, argued that it was iImportant
in practice to demonstrate that legality had no particular
value.8 While law or state may depend on force, it cannot
survive if it requires force each time a rule is disobeyed.
What keepsthe system going 1s its ideology, which is not
merely a consequence of the system but a precondition for
its survival. So long as these ideology of the legal system
maintains its hold-on' people, the system seems to be the
natural and obvious form of organisation and no alternative



is feasible. A declsive gain for the revolution is made
when the hold of this ideology breaks, and it becomes
feasible to conceive of other systems. By continuing to
obey law and submittlng to legality, ome ensures that the
ideology 1is maintained. Lukacs advocated that a revolu-
tlonary movement should use whatever means, legal or i1lle-
gal, were sultable. Lukac's eﬂiay 1s very stimulating,
although it has to be read in the context in which 1t was
written., He was thinking of a situation when the revolu-
tionary movement is aspiring to achieve power. In practice,
soclalist countries, with the possible exception of China,
have found it expedient to work through the legal system,

and indeed considerable importance is attached to observing
the legal rules and forms.

Which analogy 1s more relevant for Tanzania depends
upon one's view of the present leadership. If 1t 1s re-
garded as committed to socialist goals, then law will be
seen as a useful tool. We discuss elsewhere in this paper
the nature of the Tanzania ruling group but it needs to be
relterated that law is ultimately an instrument of those
who wield the power of the state. Rules of law and their
operation can only be understood in the context of specific
81tuatlons,§and in terms of competition for scarce resources.
But there may arise occasions when the political rulers are
unable to obtain mastery over the legal system, and contra-
dictions between law and ideology may arise. Again when the
ruling group is more a coalition than a monolithic class,
while it may be inexpedient to challenge the ideology, the
legal system may be operated to obstruct ideology. Also,
although the autonomy of the legal system is often more
apparent than real, since the class interests of the judges
are the same as those of the executive, when old institu-
tions survive into a new era, there may be some dissonance.

Ideology in Tanzania

Although Tanzania is said to have achleved an ideology
only since 1967 with the adoption of the Arusha Declaration,
Nyerere has long been conscious of the importance of ideas
and social ethics In the Introduction to Freedom and Unity9
he wrote that "whatever the size of the society and whatever
its instltugions, the freedom and well-being of its members

depends upon there being a generally accepted soclal ethic -
a sense: of what things are right, and what things are wrong,
both for the institution in relation to the members, and for
the members| in relation to each other." 1Indeed the volume
was publish;d in part to lead to the establishment of such
an ethic. In 1962 when defending the omission of a bill of
rights in the republican constitution, he argued that the
real safeguard was a national ethic, and that it was 1mportant
to build an ethic that would not tolerate tyranny. 10 But while
Nyerere‘was{clear on the need to establish a set of values,

|
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the values themselves were somewhat vague oOr so genefalf
~.that they could at best qualify as "pure 1deology." | The

- operational implications of these values were unclear. |

- Indeed at this polnt Nyerere and other Tanzania leaders .

"were anxious to make clear that they were not "ideologidal"
"and in his speech at the inauguration of Kivukoni Cocllege

-in 1961, essentially a Party college, Nyerere was at pains

"to emphasise the inhibiting influences of ideology, "the
prison wall of dogmatism"; he denled that the country had

any solutions to man's problems. '"Our only claim is that

- we intend to grope forward in the dark, towards a goal so
distant that even the real understanding of it 1s beyond

us - towards, in other words, the best that man can become." 11
As late as December 1965, Chief Justice Georges, addressing

a seminar of judges and magistrates, was able to argue that

. the Tanzania one party state was not ideologically based.

- "There has, as far as I know, been no explicit founding of

- the one party state on any theory even of African socialism,
indefinable as that is. This means, therefore, that there

is no pattern of jurisprudence to which the JUdlClai offlcer
is obliged to conform. "12 .

It is proposed to discuss ideology and its develop-
ment by looking at two factors: the nature and content
of ethical values; and the institutional mechanism of the
- ideology, including sanctions.

The Arusha Declaration . is regarded as the turning point.
While there was talk of socialism before then, and Nyerere
- had written a major paper on it, its implications for policy
- were not understood, and in fact the first five year plan
(1964-69) relied very heavily on foreign capital, especilally
foreign private capital. The views of important leaders as
they become manifest in parliamentary debates, etc., espe-
cially during the debate on citizenship in late 1961, showed
that Nyerere's own ideas had had little impact, and in the
absence of clear policies, there was the danger of drifting
and letting power pass to the bureaucrats through attrition
in the party. Nyerere resigned in order to clarify the
policles for which the party, TANU, stood, and to revitalise
the party. While he was out of government, he wrote two
important papers, one on ujamaa and the other on one party
democracy, of which the former is important for the nature
and content of ethical values, and the latter for institu-
tional mechanism. The vision of society - the Utopia in
Mannheim's sense - that is Sk tched out in "Ujamaa - The
Basis of African Socialism," still the central theme
in the Tanzanian ideology. Wh112§1t is true that the paper
was weak in providing guidelines for action, and was informed
by unjustified optimlsm the concept of thebfuture socrety

1 ubsequent, more exaeting ildeological

papers. Indeed, 1t 'was the increasing deviation from that
image of soc1ety that led to its greater spe01f1catlon in
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the Arusha Declaration. Three features are crucial: an
attitude of mutual respect and obligation, common ownership

of property, and the obligation to do one’s share of work.
Thus there are no great disparities of wealth, and no ex-
ploitation of one group by another, while those unable to

lock after themselves are taken care of by the community.

In this way the qualities of helpfulness, co—operation and
good neighbourliness. and communal ownership of productive
assets, mark the good society. Nyerere claims to have found
these principles in the traditional African community, and
while important elements of such an organisation still existed
colonialism had introduced individual acquisitiveness; and

so the task now was to “reeducate ourselves; to regain our
former attitude of mind.” Nyerere very deliberately draws

his inspiration from traditional African ideas. The paper

was written when nationalism was a strong force in the country,
and there was probably an ideological element in the choice
and style of argument. There was a strong repudiation of
Marxist socialism.

There was an assumption that Tanzanian society was
autonomous: colonialism, though it did great damage, was
over; only domestic factors were therefore considered. The
Arusha Declaration contributes little to the content of
ethical values, except that it adds democracy to the earlier
socialist features. The context is no longer merely parochial,
and there is an attempt to identify conflict and the source
of exploitation in society. “Socialism and Rural Development, 14
a follow up paper to the Declaration, is much more important.
There is‘'a vivid picture of life in communities which make up
the country. Apart from reiterating the values mentioned in
the Ujamaa paper, there is a detailed discussion of the decision-
making processes in these rural communities. The concept
of democracy at the village level introduces an important
element: that of discussion and freedom. Persuasion and a
commitment to a common set of values, rather than coercion,
is to bind the community together. There is a clear dis-
cussion of the existing difficulties and problems in the
rural areas, and what must be done to solve them. The objective
of socialism is: “To build a society in which all members
have equal rights and equal opportunities; in which all can
live at peace with their neighbours without suffering or
imposing injustice, being exploited, or exploiting; and in
which all have a gradually increasing basic level of material
welfare before any individual lives in luxury.”

There is an emphasis on human relationships, even if
the price is material progress. Gradually, the stress shifts
to human and national dignity. 1In the TANU guidelines,
Mwongozol5, issued in 1971, “development” is defined as
“liberation.” “Any action that gives them (the people) more
control of their own affairs is an action for development,
even if it does not offer them better health or more bread.
Any action that reduces their say in their own lives is not
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development and retards them even 1f the action brlngs them
a little better health and a little more bread."

Mwongozo is important also in identifying with c@reg
the conflicts within society. Although the Arusha Deglaration
had discussed the external factors in Tanzania's political
and economic life, Mwongozo places them in the forefrgnt of
obstacles to genuine liberation. Imperialism and extérnal
capital combine with the local bourgeoilsle to continue the
exploitation of Africa. It is necessary to fight these
forces. Mwongozo uses the toughest rhetoric of any TANU
document; it is indeed a call to battle. The romanticism
of traditionalism has been shed, the ideas are more coherent,
both to fight opposing points of view, and to provide a
gulde for action. The Tanzanian ideology has become gradually
more coherent, specific, and action oriented. While the basis
of the ideology can be ftraced to the Ujamaa paper, the mode
of analysis has changed. Some comments wlll be made later
on how effective a guide the 1ideology really is, but it is
pertinent to state here that Tanzanla probably still lacks
a theory, that is, concepts and modes of analysis that help
to locate contemporary issues in the context of overdll aims.
Nyerere himself remarked on the ad hoc nature of ideological
development in Tanzania during his visit to China in ' 1974.
"Our socialist practice has been the result much more of
responding to a felt need than go understanding and appli-
cation of a socialist theory." It would be helpful to:
look at the institutions and sanctions which back up:the
ideology before more comments are made on this p01nt, which
is crucial in explaining aspects of the relationship: between
law and ideology. The paper "Democracy and the Party System"
was written about the same time as Ujamaa and 1t is possible

to look at the former as spelling out the institutlonal
implications of the latter.

Ujamaa is premised on development through harmony and
persuasion, and it is implied that its achievement would be
easy since ifs ideals have deep roots in the society. The
institutional counterpart of such ideas ig an open political
system. The Party System paper assumes a juniversal consensus
on objectives, and argues that a one party system is more
congenial to democracy as well as more relevant to develop-
ment than multi-party systems. But his one party is really
a mass, broadly based national movement. The one party
system would allow for maximum freedom of expression, and
any member ("which in this context means any patriotic
citizen since it is a national movement we are talking about")
would have the right to contest elections, presumably on
whatever policies he wished to put up to the electorate.

So influenced 1is the paper by the picture of harmonious
development that he sees no factions or groups emerging to
challenge authority. .. There are no problems that cannot be
solved through dlscu531on There would be no restriction on



speech. In a significant passage he explains why there can
be no such restriction, "And what reason could we give them?
We should have toc convince them, and ourselves, that the
'party line' they were compelled to support was so funda-
mentally right that any deviation from it would be tanta-
mount to a crime against the 'people', in other words, we
would have to elevate policy decisions to the category of
dogma. And once you deal in dogma you cannot allow free-
dom of opinion.y You cannot have dogma without putting
contrary ideas 'on the 'Index'." ,

The One Party Constitution, while heavily influenced
by Nyerere's ideas, does not go as far as the extreme and
unorganised democracy outlined in the essay. In particular,
only party members can stand for elections. But the require-
ments for membership were minimal, and indeed the i1naugura-
‘tion of the one party system was marked by the admission to
the party of former dissidents who had either left the party
or been expelled The whip system 1n parliament was abollshed
and MPs were encouraged to speak freely.

The Arusha Declaration upset the assumptions of the
system and focussed attention on the implications of ideol-
ogy for institutions and sanctions. The Declaration notes
various conflicts and contradictions in the country, be-

. tween external capital and national interests, between
capitalists and the masses, between leaders and the people,
and between the rural and urban areas. Difficulties of
achieving 'soclalism arise from the dependence on foreign
capital, that most of the key productive and financial
institutions are in private ownership, that leaders in
party and government use theilr positions for acquisition
of private welath, accentuating soclal stratification,

and that urban areas and industry have been allocated
disproportionate resources to the detriment of the rural
population. Remedies are offered: greater national self-
reliance, nationalisation of key industries and resources,
greater emphasis on rural development, and honest and dedi-
cated leadership. For our present purposes, the main rele-
vance of the Declaration is the increased emphasis on 1de-
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of capitalism or feudalism."

ch 1s no longer a discredited word) and on the

leadership. If necessary, the party is to a-
policy of trying to include all kinds of peo-

put more emphasis on the belief of the party
licies of socialism. Membership should be re-
he acceptance of these policies. More specifical-
s in party and government (a term widely defined)
me under a new code to ensure that they were either
r workers, and "in no way assoclated with the
They were thus dis-
from owning shares in any company, holding direc-
n any privately owned enterprise, receiving more
alary or owning rental property. Those in breach
e were to lose their leadershilip posts. Although
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. inspired by Nyerere, the Deelaration was a party document
and resolution, and with it ideology became not only re-
‘spectable, but also imperative. The party emerged clearly
as responsible for 1ts dissemination, and although the
- responsibility for its implementation was entrusted to the
government, the ground was cleared for the sanction of] ex-
pulsion from the party for ideological deflance or devia- :
~tion. Such a sanction 1s particularly crippling since| a
member of parliament must vacate his seat, and since em-
ployment of any kind may be difficult to obtain in a ! §
country where the state is now the major employer and - % Y
dominates industrial and commercial sectors as well. Be-.

cause of the posslibility of such a sanction, as well as

the review of, and veto over, parliamentary candldates by

~the TANU National Executive Committee, the 1965 Constitu-

tion has not needed change despite the major changes in

constitutional policy implicit in the Declaration.

Further policy statements were issued to spell oQt
implications of the Declaration in the areas of education
and rural develOpment The latter pointed to the policy

sociallist communities. Seminars were held up and down ‘
the country to explain the meaning and relevance of these
policies. !

Perhaps the most decisive break came with Mwongozo. | ' oy
The guidelines state unambiguously the obligation and. |
responsibility of the party to lead the masses and natlonal
institutions. Not only must the party provide policy di-,
rection for all governmental and related institutions, but
it must also supervise the implementation of these policies.
The Party must concern itself more with matters of defence,
and the guldelines defined the relationship between the
Party and the armed forces in which the party leads the
army. People's political consciousness must be raised for
when the people are committed to a regime, subversive forces,
whether internal or external, cannot succeed. The emphasis
on the need to clarify and disseminate ideology and to im-
prove the quality of leadership is reiterated. The image’
of the TANU leadership is stated in clear and forceful
terms. "There must be a deliberate effort to build equali-
ty between the leaders and those they lead. For a Tan-
zanian leader it must be forbldden to be arrogant, extra-
vagant, contemptuous and oppressive. The Tanzani leader
has to be a person who respects people, scorns osteéntation
and who is not a tyrant. He should epitomise heroism,
bravery, and be a champion of justice and equallty." The
concern with the quality of leadership and the "purity" of
the Party was underlined by the National Executive Com-
mittee of the Party in November 1974, when it extended the
application of the leadership code to all the members of
the party.l9 The party thus turned away somewhat from Its



original position most clearly argued in the Report of the
One Party Constltution Commission in 1965, that TANU was a
mass and not an elitist or vanguard party. While it is of
course unlikely that many members would be’ disqualified by
the code, the decision shows the desire of TANU that the
party shou consist only of dedicated members. The quality
of leadership was again emphasised. They must have so-
cialist morality and lead by example. "A leader must be
one who respects people; who makes an all-out effort to
explain and interpret Party policy as well as implementing
1t; diligent in his work; eager to cooperate with his col-
leagues and those he leads; be in the forefront in dealing
with public affairs; and finally, the Party directs that a
leader shall by his conduct and practice be an example in
good leadership; must be honest and in no way be a drunkard
or a loiterer or anything implied by this."20 To sum up,
ideological understanding is very heavily emphasised; its
custodian, the Party is to be purified, so that only those
genuinely committed to the ideoclogy are allowed to be mem-
bers, and the leaders are to observe specially high stand-
ards of discipline, austerity and dedication.

Apart from strengthening its control over 1deological
questions, the Party has also sought to assert its suprem-
acy over other institutions in the country. Although it
was clear in the 1965 One Party Constitution Commission
report that the Party was ultimately supreme, doubts about
its nature and meaning have persisted, in part because of
the language in the commission report itself about the role
and status of Parliament. Beginning with the 1962 Repub-
lican Constitution when the government outlined the four
basic principles of the constitution, one of which was that
Parliament was sovereign,21 the importance of representative
bodies and the electoral process has been emphasised, and
indeed one of the Jjustifications for a one party constitu-
tion was the strengthening of the legislature, and many of
its detailed provisions were designed to achieve that. 22  The
early sessions of the One Party Constitutlion Parliament re-
vealed that there was considerable confusion on the question
of the relationship between the Party and the National As-
sembly. Some MPs, for example, critlcised the government
for the 1967 nationalisations without prilor parliamentary
approval, and later some members even went so far as to try
to introduce motions in the Assembly for a multi-party con-
stitution.23 The supremacy of the Party was asserted with
the expuls on of the dissident MPs by the NEC in 1969, wﬁth
the consequence that they also lost thelr seats as MPs.

The supremacy of the Party over the Armed Forces is maintained
in part by 'the appointment of senlor party officials as Com-
missars in. the forces. 1In order to dispel any doubts on the
questidn of party supremacy, it was decided by the National
Executive Commlttee in 1974 that the_Constitutlon should

be amended}to reflect the supremacy. The custodian

1
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of ideoclogy 1s now the supreme institution 1ln the doun%ry.

In the development of 1ts 1ldeology and related institu-
tions, Tanzania has travelled a long way slnce independence.
Compared with most other parts of Africa, thils 1is a remark-
able development, especially the institutional changes: In-
stitutional development has responded to an important extent
to the pressures of ideology. 1In his report on the fiprst |
ten years of 1lndependence, Nyerere listed as the mést im-
portant achievement the definition of the national: goal
"Because of this, our progress is now towards a definite
and understood goal. We know where we _are going, and the
general route which has to be taken."?2 26 For an assessment
of the claim, we should perhaps make a dlstinction between
ideology for leaders and ideology for the masses. It is a
strong strand in the official ethic that development must
come through the initiative and efforts of the people.!
Nyerere has repeatedly rejected the notion that development
can be brought about through force or coercion. There 1is
said to be a great concern to ensure that the people are
involved in the decisions that affect them;27 this factor
was one of the reasons behind the decentralisation pro-
visions. Tanzania's ambivalence towards an elitist party
also underscores the importance attached to popular in-
volvement and participation. Nor does Tanzania have the
capacity for coercion, on any significant scale (although
this is increasing). Thus the Tanzanla ideology is aimed
not only at the elite. In one sense it is easier to aim
ideological clarification and training at the leaders,
who are then entrusted with its implementation. Ideology
for the masses poses additlonal problems, especially given
Nyerere's reluctance to simplify matters. There are, of
course, speclal responsibilities on the leaders, and it
is therefore necessary to judge the efficacy of the ideol-~-
ogy in terms of 1ts communication to and understanding by
both the leaders and the people in general.

Nyerere has discussed the difficulties of propagating
a soclalist ideology in post-colonial societies. There are
two problems: the nature of the colonial way of life, with
great disparities between the standard of living of the few
urban based leaders and the people, and the legacy of racial
hatred. The consequence is that the new leaders want to ac-
gquire the privileges of the o0ld (colonial) leaders, and the
people tend to view most matters from racial perspectives.28
Thus the leadership code of the Declaration was greeted with
dismay by the 1eaders,29Lwhile the nationalisations were
welcomed by the people because they were seen as taking over
the assets of the non-Africans.

A general assessment of the understanding or 1mpact
~of ideolowmy -is;.4: t! to make, jes— :
‘sary researc 1S 1de: call@d
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Tanzanlan i1deology 1s really. Nyerere's ldeology. There has
been no other theoretician of significance in the party who
has contributed to the elaboration of the ideology. The
other leaders have merely echoed hls words, and often in a
way which shows little understanding of the princlples un-
derlylng 1t. Nyerere's own assessment during a talk in
China was pessimistic. Affer discussing the problems stem-
ming from the colonlal legacy, and the ad: hoc nature of so-
clalist development, he went on, "Even now, after defining
our goal and our path in the Arusha Declaration, we are
still learning more about the implications and requirements
of sociallsm through our experiences as we try to bulld a
soclalist society. Thls method has the advantage of en-
suring that our 1deas remain relevant to the people and

the problems of Tanzania. But it has the big disadvantage
that we have no large and disciplined army of soclalist
~leaders who understand the objectives in all their com-
plexlity, and who have clear ideas about how to promote the
movement towards them. It 1s what the late President Nkrumah
called the Rroblem of trying to build soclalism without so-
cialists'" Many of the bureaucrats are hostile to the
national ideology.32 There 1s often a lack of understand-
ing of what is implied by the conce%ts used in the ideologl-
cal debate, such as self-reliance. Studles of the cell
leaders have shown tﬂat many of them are not committed to
socialist policies. There is conslderable evidence that
regional leaders use goercion when the official ildeology

is against coercion. . A study iIn the Tanga region shows
that while people may ge aware of party policles, they

tend to be sceptical. If one looks at the action of
bureaucrats and party officials, it becomes clear that their
understanding of ideology 1s weak, or that they are not com-
mitted to it.

‘While Nyerere continues to make the point that Tan-
zania 1s not a soclalist socliety and criticises party and
Government leaders for the lack of real commitment to so-
cialist goals, the latter talk as i1f they were true so-
cialist leaders and as if the country was already socialist.
It looks increasingly as 1f the ideology is used as a
smokescreen to cover or justify acts of pure political ar-
rogance and arbitrariness. The considerable violence em-
ployed in moving people to ujamaa or development villages
has perhaps to be interpreted as more than merely lgnorance
of the 1deology; it 1s perhaps more validly understood as
the deliberate violation of i1t, to the polnt that it has
almost aphieved the dimensions of a policy.

Along with the officlal ideology, there florish other
1deologies There are the colonial attitudes of official
arrogance and public submissiveness. There are strong
strands pof the "African personality" kind of ideology.

The hold; of a "petty bourgols" mentality is still marked.
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- It may be a weakness of the official ideology thgt 1%t has

~-effectively falled to come to grips with these o heriideo-

 logies. Ambiguities in the officlal ideology are sometimes
attributed to its i1dealistic or utoplan character. It 1s

.not based on a materialistic and class analysls. | In part
~the reason lies 1n the circumstances 1n which th ideology
developed. It emerged as the ldeology of the ruling]  group
and party, after several years in power. It was not an
1deology of protest; it did not seek to transform thé ex-

. 1sting political system. To some extent it was precluded
from a hard analysils of existing inequalitles and of all
the centres of exploitation. On the other hand, as Nyerere

.has pointed out, the ideclogy is based on the Tanzanian
experience, and it 1s undeniable that where the ideology 1s

- sharp and explicit, it does reflect that experience.. It is

~not so much that the ideology is unclear, but that all those
who profess to follow it are not committed to 1t.

LAW

. Broadly speaking, the legal system of Tanzania is based
on the English common law. Thls means that the law and the
institutions of the system closely follow those df common
law. This is not to suggest that the two systems are identi-
cal. But many of the operating assumptions and nulem of the
common law apply.: :

: The general or terrltorial law of the countny is the
written law which is either enacted by the 1egislature in
Tanzania or applied from the United Kingdom or India. The
latter is no longer important today, except in a few cases.
The Constitution is the supreme law, and subject to that,
Parliament can pass any law with binding effect on the main—
land, and binding on Zanzlbar 1n relation to union matters.
There is therefore no question that Parliament has soverelgn
legislative power. In Zanzibar the Revolutionary council
can legislate on all matters other than union matters. In
practice, however, a significant volume of written law has
been carried over from the colonial period. At the time of
independence in Tanganyika, all the law then existing was
preserved, and while there has been a great deal of legis-
lative activity since which has repealed or modified the
colonial law, much of the latter 1s still intact, e.g., the
penal code, commercial law, torts. In Zanzibar at the time
of independence the same rule was adopted whereby the ex-
isting law was continued in force, and later one of the
first Decrees of the Revolgtlonary Council was to affirm
the vallidity of such law.3 The common law is i1mportant be-
cause of another provision which says that when there is no
written law on a matter, the matter 1is to be}resqlved by

n;referen; Eo . th ibstance of common octrines jof
~equity ; e’ 5ol England




on the twenty-second day of July, 1920." Pursuant to this
provision the courts have frequently fallen back on the
English law, often as lnterpreted by English courts in
recent years. Even when there is written law in the coun-
try it is often a reproduction of Engllsh law, and here too
. the tendency of the courts 1s to look to interpretations in
England. In addition, and perh most Importantly, the
rules and assumptions of interpretation that the Tanzania
courts flollow are those of the common law and 1ts ethos.
Thus the legal system, besides embodying much of the law
of England, 1s still a significant carrier of values, as-
sumptions and procedures - the ideology -~ of the common law.

The account in the preceding paragraph has to be quali-
fied in two ways, both relevant to our present purposes.
First, the residual English law, i.e., the common law, equity
or statutes of general application which are to apply 1n the
absence of a relevant written law, are to be applied "only
in so far as the circumstances of Tanganyilka and its inhab-
itants permit, and subject to such qualifications as local
circumstances may render necessary." There is thus a very
considerable discretion in the courts to apply or reject
the residual law, and to subject it to qualifications. Ju-
dicial discretion also exists in the application of customary
and religlous laws. Customary law 1is applicable in civil,
as opposed to criminal, matters between members of a "cus—
tomary 1aw community" when customary rules on the matter
exist. Under this provision Islamic law can also be applied
where relevant to a community, in matters of marriage, di-
vorce, guardlanship, inheritance, wagf, and other questions
of personal law. In the colonlal period and during the
first years of independence, the courts had a certain dis-
cretion in the application of customary law. They were to
apply customary law in so far as it "was not repugnant to
justice or morality."39 Moreover, the superior courts were
fto be merely gulded by customary law when it was relevant
while the local courts were to apply it. Thus the superior
courts had considerable discretion to repeal or modify cus-.
tomary law, and even the local courts had some. As the law
now stands, the courts are required to "apply" the relevant
rules of customary law; their discretion has been taken a-
way by theiabolltion of the "repugnancy clause. Instead,
in theery the legislature has replaced the courts as the
principal modifier of customary law. At independence 1t
was the aim of the government to codify the customary laws
of the different ethnic communities. Some progress was in-
deed made,,and there exists a code on bridewealth, marriage,
divorce and status of children in respect of patrlllneal
Bantu—Zpea ing peoBles which has been brought into force in
several districts. But thls strategy now appears to have
been alhandpned. Instead, a somewhat different strategy was
pursued in|the enactment of the Marriage Act of 1971 when a
common law*for everyone, regardless of race or religion, was
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established on a number of matters relating to marriage, ai-
vorce and the custody of children. Customary law has also
been modified when a particular evil was consldered ta re¢
sult frﬂT it, as in the abolitilon of the Nyarubanja 1$nd ;
tenure. In practlce, however, the courts have contilnued

to exercilse cogsiderable discretion in the applicatio of
customary law. While of course the very notlion inherent '
in customary law 1s 1its flexlblllity and continuous ad ptation
to change, and so 1t 1s not always clear whether a court is
eserclsing its discretlion or merely applylng the ever evolv-~
ing rules of customary law, value Judgements of the courts
clearly enter into their decislons. During the colonlial days,
these value judgements were inspired by notions of the common
law or British culture,”3 and it is one of the key questions
in this essay to examine how far the new natlonal ideoclogy
influences the discretion that the courfts have arrogated to
themselves.,

The second qualification on the application of the
"residual law" is the application of religious, personal.
laws. There is specific statutory authority for apply%ﬂg
Hindu law and Muslim law to adherents of these faiths.™ ™
Combined with the various reglmes of customary law, there
is thus a distinct plurality in the legal system. As some
of these specialised regimes are supported in part by their .
own institutions, there is a certain amount of decenggalisa—
tion of decision-making, and indeed even law-making..
gquestion to be looked at is the impact of such a plurali
system on the implementation of ideology, particularly as
each sub-system 1is buttressed, and indeed justifiled, by 1its
own ideology, often at variance with the official ideology.

We now turn to the institutions of the legal system,
which can broadly be divided into parliament, the administra-
tion, and the courts. Parliament, under our notion of a
legal system, is the ultimate repository of legislative power.
It is partly an elective body, and partly an appointed one.
The constitution provides for few restrictions on its legis-
lative competence, although a clear procedure 1is laid down
for the enactment of law. Parlliament also had important
powers of control and supervision over the raising and ex-
penditure of public money. In practice Parliament is a
weak body, and the constitutional amendments asserting the
supremacy of the Party have further underscored the subsidiary
role of the National Assembly.

The administration 1s responsible for the implementation
of governmental policy, which includes the implementation of
laws. In theory, the administration 1s subject to law, and
while the common law 1s less developed than some other systems
of law as regards regulation of admi is ation, there are
a number of well “which , ate. the acts
and procedures ¢ nment. most of ‘these is
that the administration cannot act i y so as to affect




adversely the rights or status of indlviduals or groups un-
less there 1s an express authorisation for this in a law.

It must observe strictly the limitations on its powers as
laid down in leglslation. It cannot levy taxation or spend
public money without parliamentary authority. The adminis-
tration 1tself is defined by law, and as a rule strict sep-
aration 1is still maintained betwe n the administration and
the party. The rights and obligatyons of the administration
do not extend to the party, although of course certain of-
ficials occupy positions in both the hierarchies. This
strict legal separation is increasingly inconsistent with
practice and some vexing problems in the administration of
laws arise from the growing administrative role of the party.

The courts are the major means of adjudication and in-
terpretation of the law, and it is with them that this sec-
tlon is mainly concerned. When the layman thinks of law,
he generally associates it with the courts. Since 1ndepen—
dence, Tanzania has moved steadily in the direction of a
separate, independent judiciary (although that movement may
have been slowed in 1971 when the post of the Chilef Justice
was:- localised ‘but its occupant given only a contractual
appointment of limited duration). Prior to independence,
administrative officers and chiefs discharged judicial
functions in the districts and provinces, and in practical
terms had almost exclusive Jurisdicﬁ%on Sver Africans, ex-
cept for serious criminal offences. They were not le-
gally trained although the administrative officers had to
pass some basic law examination. Since 1ndependence there
has been a strict separation of judicial and administrative
functions, so that all magistrates are full-time judicial
officers and their appointment or removal is not subject
to the administration. They are given some legal train-
ing, and the intention seems to be that, over a period of
time, all court holders, or at least those who preside over
the District Courts, will have basic qualifications in law.
The other important change initiated as a result of inde-
pendence was to provide for a single system of courts to
which all the people will be subject, to replace the colo-
nial system under which, in effect, different courts ex-
isted for the Africans and the non-Africans, with the Afri-
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the system closely tied to the administration,
some of the procedural and evidentiary safe-
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these courts and the fear of thelr being confused by H%o—;
fessional lawyers, as well as the paucity of lawyers. ‘
There still seems no intention to allow lawyers in the| pri-
mary courts, but 1t 1s probable that the reasons are dif*:
ferent. Finally, it ought to be mentioned that the final,
court for most matters in respect of Tanzanla is the East:
African Court of Appeal, which Tanzanla shares with the
other East African countries, and over whose operations

she has little control. Tanzania, however, determine$ how
far it shall be subject to the appellate jurisdictioniof-
that court, and the gradual restriction of Jjurisdiction

suggests a reluctance to submilt disputes to a truly in-
dependent tribunal.

Constitutively the courts are independent, and judges
cannot be removed except for good cause. Judges have to -
have certain legal qualifications, training or experience.
The courts are hilerarchically organised, and thelr affairs
come under the administration of the Chief Justice and the
Registrar of the High Court. They have the ultimate power
to resolve legal controversies. Two quallifications need.
to be made. One, that there is nothing in the Constitution
that prevents the legislature from conferring power to
settle disputes or resolve legal controversies on other
bodies; the only exception to this 1s questlons regarding
the interpretation of the Constitution itself, which must
be resolved by the full bench of the High Court . As we
shall see, while the formal structure and procedure of f
the courts have been little affected by the TANU government
since its ideology crystallised, what can be called "ju-
dicial Jjurisdiction" has been conferred on Vaﬁious other
bodies, often to the exclusion of the courts. Second
quite apart from these special exceptions, the law has al—
ways tolerated, and indeed encouraged, a certain amount of
dispute settlement outside the formal legal system. There
is a general prohibition of "usurpiné judicial powers," but
customary arbitration is encouraged Dispute settlement -
by tribal elders and chiefs has been quite common and while
the latter have been prohibited from engaging in this task,>l
the former continue. Various ofther agencies, e.g., the TANU
cell leaders,engage in work of this kind,52 and in 1969 an
attempt was made to set up the informal settlement of dis-
putes on a systematic basis.®3 There are sharp differences
between settlers of dispytes in the formal system and those
outside it; the former akre legally trained, the latter not;
the former come under the administration of the judicilal
authorities, the latter are often associated directly with
TANU: the former apply rules of law, while the latter work
with more flexible standards. As a simplification, one may
say that the former apply law, the latter ideology. The

fact that it may be too much of a simplification is argued
below. ' :
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It was stated earlier that a plcture of a legal system
is not complete wlthout a discussion of 1ts own ideology
and the place of 1t in the public conscilousness. We con-
clude thils sectlon by examining the attitudes of Tanzanla
leaders towards law and the legal system. As in the dis-
cussion of 1ldeology, we shall be looking principally at the
views of Nyerere, but also at those of Kawawa and Karume.
Kawawa has been more influential than Njerere in the develop-
ment of the legal system, while Karume fashioned a distinct
pattern of legal development 1n Zanzibar. It is interesting
To compare Nyerere's concept of law with that of Karume.
Karume's views were, of course, not coherent, and were often
opportunistic, but they were not without influence on the
system in Zanzibar. He regarded colonial law as an instru-
ment of oppression, and believed that the colonlal courts
had beeh used to suppress the struggle for independence.5
Declaring the Court of Appeal unwelcome and unnecessary in
Zanzibar, he said, "The meaning of independence was to get
hold of power together with the means of production in the
country and be run by the people themselves. The court
must also be run by the people in order that the law-breakers
could be reformed and reeducated in the soclalist way of 1life
- by preventing crimes." A free state would never be respected
by other countries if the laws of that country were still the
same as, those of the colonial era. "Laws of the country must
reflect,the interests of the people and not of the few," he
continugd.i On another occaslion he asked for the scrapping
of the colonial laws, and said that the TANU guldelines and
the revolution in Tanzania would only succeed if the colonial
inherited laws were replaced by a well defined sociallst le-
gal framework.55 He considered that the people ought to play
a greater role in the administration of justice, and he was
sceptical of professionals. In the system of courts that he
devised, the Party members and officials played a key role.

Nyerere, on the other hand, has a more benlign view of
law. In fact his views bear close resemblance to the bour-
geols concept. He has constantly emphasised the equal and
impartial administration of law, and has said that it is a3
the duty of judges to enforce law even if it is unjust. Thelir
job 1s |to énforce the law fegrlessly, and the responsibility
for bad laws is not theirs.> His most explicit discussion
of law is his lecture, "The Courage of Reconciliation," given
a few daysiafter the mutiny of 1964. 1In that he notes a basic
conflict in society, the conflict that a man's freedom must
restriet that of others. At the same time, the basis of hu-
man progress is co-operation, and as co- Operation among men

increages, so does the scope for conflict. "Co- Operatlon
and conflict are two sldes of the same coln; both arise out
of man'!'s relationship with his fellows... It is law and au-

thority whilch transform this situation - of co-operation con-
stantly engdangered by conflict - into a situation of expand- i
ing human development. Only a system of rules governing inter-.
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personal behaviour, and the enforcement of these rules,,makbs
co-operation between men possible and fruttful."ST But not!
any rules would do, although as these rules - the law —=are
backed by coercion, they might keep soclety going for aj time.
~ "But the peace resulting from imposed law is short-live!

. The moment a man feels himself strong enough he triles t
‘throw off this law and substitute another more to his 1§ king.
Or he may even break out in sheer destructive desperatipn if
the law appears to him to be threatening his 1life or that of
his family, or even just demanding too high a price in terms
of liberty and manhood. The only system of law which brings
stable peace is a system which 1s based on the fundamental
human equality of all the people under 1ts suzeralnty, and
which alms at reconeiling to the greatest posslible degree
man's conflicting desires for individual freedom and the
benefits of communal life. For peace in a soclety to be en-
sured these three things are essential - a system of law !
which respects the equal human rights of every member of
society; which treats them all equally in both 1its guarantees
of protection and its restrictions on individual license; and
which can be changed by peaceful agreements of the cltizens
governed by it." A little later he says, "And just as law
must be impartial between men if it is to bring lasting
peace, so the enforcement of 1t must be impartial between '
them. It 1s essential that both the law and its enforce-
ment depend on something other than the brute force of the

- men involved in a relationship -~ who 1in times of conflict

“become the contestants. There must be an outside authorlty
in which men acquiesce, wh§ch is both wllling and able to;
act fairly between them.

He congiders that there is an intimate relationship
between law and socialism. "The purpose of socialism is
to enlarge the real freedom of man, to expand his opportuni-
ty of 1living in dignity and well-being. An obviously es-
sential part of this is that the laws of the society shall
be known, be applied equally, and that people shall not be
subject to arbitrary arrest, or persecution by the servants
of the society. The Rule of Law is a part of socialism;
until it prevails socialism does not prevail. By 1tself
the Rule of Law does not bring socialism; but you cannot
have socialism without 1t, because it is the expression of
man's equality in onef/facet of social 1living." He con-
siders that law is an instrument which reduces oppression.
"It is the gradual growth of law, and the principle of
equality before the law, which ease the severity of op-
pression until the people are 1in a position to take con-
trol of their own destiny."59 He has emphasised that
formal equality in law may not be enough, for then there
is no real equality between the rich and the poor. "The
Rule of Law, and Equality before the Law, are one essential
means of preventing exploitation. But they are only prac-
tical when the society as a whole is based on the principles



sk

of equality - whgn, in other words, a soclalist policy 1s
being followed."00 In this argument Nyerere seems to be
standing bourgeols theory on 1ts head - that law Is only
possible 1n a sociallist society, but he does not develop
the argument, and I have seen no other discussion of his

in these terms. It is evidence of his deep commitment

to legal values that Nyerere felt it necessary to make

his considered defence of the Preventive Detention Act 6
which, he acknowledged, contravened some of these values. 1
(But, as we shall see, there may be a somewhat abstract
quality to his commitment, for some of his actions show a
disregard for legality.)

Nyerere has saild that he regards the work of the ju-
dicilary as particularly important, "for the work of the
judiciary is nothing less than the malntenance of respect
for law in this country. Judges are, and must be, nothing
less than the buttress wall supporting the individual Jjus-
tice for which our people struggled when they fought for
national independence... Unless your work is done properly,
none of the oggectives of our democratic society can be
implemented." Judges should be independent of executive
influence, land should do Justice according to law, although
they need not isolate themselves from the people. He has
sald that the function of the judges 1s to apply the law,
even 1f it 1s a bad law. The responsibllity for bad law
is not the responsibility of lawyers, but of politicians;
the task of lawyers 1s the impartial administration of
law.03 | Nevertheless the judges should apply the law in
the spirit of the ethics of the soclety. Nyerere under-
estimates the discretion that judges actually have, and

so he has never developed this position clearly or coherent-
ly.

Although Kawawa was the Minister responsible for Jus-
tice from the mid-sixties to the end of 1975, it is dif-
ficult to find many statements by him which would give an
indication of his views on law. He has tended to comment
on different parts of the legal system, particularly the
courts, rather than make general statements on the role
and function of law. He has deflned the 1lndependence of
the judiciary as meaning that the executive or the party
would npt ﬂnterfere with the actual decisions of the
courts.: But that did not mean that a judge should not
consider the consequences of his decisions on the com-
munity, and should take into account the hopes and as-
pirations of the people. This was particularly impor-
tant when determining punishments. Nor did it exclude
the party from considering questions concerned with crime
and the performance of the legal system - the magistrates,
concilipation processes, etc. He has been critical of the
manner in which the courts have discharged their functions.
His critique of the legal system has extended to the con-
tents of the laws, which he considers have not been suf-




ficiently reviewed to see if they are compatible with the

new policies, an _omission which he ascribed to lack of ade-
quate personnel.®5> He has been critical of the "professional"
~model towards which the legal system moved after independence
which he considers 1s alien to the people's conception of how
Justice is administered, and has ascribed the crisis in»the
courts to the new modes of set%%ing disputes introduced by
the post-independence changes. He has favoured the insti-
tutionalisation of traditional arbitration procedures, and

an increased role of laymen in declsion-making, at least in
the primary courts. Hils vliews have been very influential,

and most of the changes in the system of courts after 1963

are due to his initiative. These changes are discussed later.

When we turn from political leaders to professional lea-
ders, there seems at first glance a similar ambiguity. :Mark
Bomani, who was Attorney-General from the early sixties | until
the beginning of 1976, has argued that the rule of law is
important, but _he is critical of many aspects of the 1mported
British model.67 He considers that the legal profession is
motivated largely by its own self-interest, and considers
that it is necessary to widen the concept of rule of law to
take into accouht the need to create conditions of human Jjus-
tice and economic and social development. He considers that
many of the concepts of the common law unduly favour the in-
dividual at the expense of the community, and that it may be
necessary to provide for penal sanctions against those who
sabotage the economy, as in the Soviet Union. The procedural
rules are inadequate, for they assume a passive role for the

Judge, when in practice the accused is often un- represented
by counsel. ‘

We discuss finally the views of Telford Georges, who
was the Chief Justi during the important period when key
changes in the le§a system were being implemented, from
1965 until 1971.6 He was deeply committed to a legal system
in which the independence of the judlciary was maintained.
He believed in the values of law, based on the concept of
law traditionally held in the West. He was, for example, op-
posed to the dilution of the "professional™ model of the legal
system, and considered that justice would be better delivered
with the increasing professionalisatlon of the bench. 9 He
was therefore anxious that the fundamentals of the western le-
gal system should take root in Tanzania. On the other hand,
he came to Tanzania just a few months before the One Party
Constitution, and the Arusha Declaration which followed. The
atmosphere was not very congenial to the notions of law he
held. Georges' response to the situation was to emphasise
those aspects of the constitutional and political system which
were favourable to the principles of independent courts. He
thus repeatedly referred in his speeches to the Preamble of
the 1965 One Party Constitution, which says that human rlghts
and dignity are best maintained in a democratic society "where



the courts of law are free and impartial". He also referred
to the Preamble (as well as the Principles in the TANU Con-
stitution) for evidence that Tanzanla was committed to funda-
mental human rights, which should be maintained under the
rule of law. In a speech after the Arusha Declaration he
claimed that the principles behind the Declaration were
values which were deeply enshrined in the law and cherished
by lawyers. "I always say that no one could possibly ap-
precliate the ideals lying behind the Arusha Declaration

more than can a lawyer... the ideals and goals of the Arusha
Declaration are really nothing more than the ideals and the
goals of the discipline in which we have béen trained."70

He thus argued that not only was there no conflict between
law and Tanzania's evolving policies and system, but that
essentially they were supportive of each other.

His strategy was to get the judiciary (and the legal
profession generally) to identify itself with the political
system, to the extent conslstent with its independence. He
urged magistrates to take part in TANU activities, and him-
self went to political rallies. The judges' role was to
educate the! people about the importance of law and indepen-
dent courts, and the party provided a valuable platform from
~which to doi so. So long as the political leaders were not
hostile to the judiclary, 1t was up to the judiciary "to
carve for it a place in the new soclety as a body of persons
committed to the development of the country and anxious to
further' this objective. If this can be done, then the support
of public opinion can be won, and if this 1s done, the ex-
istence of free and impartial courts as envisa%ed in the pre-
amble to the Constlitution will be preserved."7l While he
believed that the Judiciary ought not to 1solate itself from
the rest of the society, his views on the subject were not
free from ambiguity. Isolation, he believed, helped one to
maintain judicial independence, although too much of 1t would
in the long run undermine it.7é A man of his own outstanding
abilities was able to strike a balance, but he was to some
extent performing a tight rope act. The attempt to in-
volve the Judiclary in political 1life without politicising
it introduced ambiguities in the situation, which can in one
sense be described as his legacy to Tanzania. At the same
time it highlights a fundamental dilemma inherent in the at-
tempt to adapt the basically common law legal system to the
new.policieF and situation in the country.

We find, therefore, that there 1s a division of opinion
among the lpaders on many important aspects of law and the
legal system. Like ideology, ideas have been changing over
time as' regards the role of law, but there is still diver-
sity of ' views. The colonlal experience, the lack of legal
training of any important political leader, and the style
of the ﬁatibnalist movement comblined to play down the law.
The dominance of immigrant lawyers, at least until recently,
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“in conjunction with aliéen institutions through which the ilaw
often operates, has no doubt contributed to a measure of hos-
tility toward the legal system. Apart from Georges, who has
‘now left the country, perhaps only Nyerere regards law. ag an
important and 1lndependent value, although even he hasj stdted
that law has to respond to other socletal changes and nedds.
~Many of his actions, as we shall see, are diffilcult to square
with his professed principles, and as the instances of vio- -
‘lation increase, his statements on law begin to sound hollow.
Others have a more flexible and instrumental view of law,

and regard it as a variable in the service of social goals.
This difference of views no doubt affects the way the re-
lationship of law to the ideology of TANU is perceived., :

RELATIONSHIP BETWEEN LAW AND IDEOLOGY

1. An Introduction

-
*

We have examined law and ideology as they are perceived
or operated at the top; and we have looked largely at what
the leaders say rather than what they do. In other words,
we have looked at law and ideology as instruments of power,
as essential constituents of the mechanism of the state.
Law and ideology are regarded as agents for change. But
how effective can they be if - as superstructure - they are
~dependent on the base? While the economlc base is the ul-
timately determining force, there is a dialectical relation-
ship between it and the superstructure, and the superstruc-
ture is not without influence on the base. Engels elaborated
on some aspects of this relationship, and suggested how the
~superstructure, by achieving a certaln degree of autonomy,
can modify the base.!3 The question of the inter-action be-
tween the base and the superstructure is extremely complex.
Without going into the complex debate,?“ it may be said that
the importance of the use of the power of the state ~ the
superstructure - in“post=colonial societies 1s being in-
creasingly recognised.75 The accession to the instruments
of the state, when social classes are inchoate or weak, pro-
vides a real opportunity to determine the development of
society. By means of state power, the relations of produc-
~tion can be redefined and even if they are not, the acces-
sion to power of a new political group in post-colonial |
societies generates certain contradictions between the co-
lonially determined base and the new superstructure. These
contradictions have to be resolved somehow. Operating
through the superstructure a determined leadership can do
much to change the basic economic relationship. By rede-
fining the relations of production - the ownership by pro-
perty - it can capture much of the surplus and plough it
back in more. socially desirable investments. There lare of
course constraints imposed by the place of the domestic econ-
omy in the wider international, especially capltalistic, eco-
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nomic%sy&tem, and by the domestic class or other interest
groups.

The role of law and ideology, therefore, depends in
conslderable degree on who is 1n power. That question it-
self 1s difficult to answer fog Tanzanla, for there are few
clearly formed soclal classes. Many of the arguments of
this paper assume that there are no firm social classes, al-
though there are different interest groups, many of whom
share in political power.. The_paper also assumes, for ex-
ample, that there 1s some difference in outlook between the
policy-making bodies of the party and the state bureaucracy,
although some influential writers, including Shivji, have
denied this. The assumption is that important elements of
the leadership are genuilnely committed to the implementation
of the ldeology. Equally, influential elements of the lea-
‘dership are lukewarm, if indeed not hostile. It is in part
because there are contradictions within the leadership that
the issues discussed in this paper are of some relevance.

A second preliminary polnt relates to the relationship
between law and ideology. Both are part of the superstruc-
ture, but law is more than that. It is also an institution.
The productlve relations, for example, are largely defined
by legal forms and definitions. Ownership, which is defined
and regulated b¥ law, 1s an essential aspect of the produc-
tive relations Ideology operates in a less direct manner,
and acts more as a rationalisation. The link between law and
ideology would seem to be that there 1s an ideology of law, a
sense of ‘understanding or consensus about law and the impera- |
tives of obedience to 1t which can be called part of the super-
structure. So in one of its aspects, law is a part of ideology,:
but in another it is an independent phenomenon. When ideoclogy
is defined as a set of goals, the relationship between law and
ideology may be different. While there may still remain the
ideology of law - a belief 1n the value of obedience to it -
its contents may be seen to run increasingly counter to the
ideology. The relationship between law and ideology is rather
complex, then, for ideological factors both reinforce and un-
dermine law. Also, although law and ideology, as instruments

of power, have different organisational and institutional
’ characterlstlcs, they can sometimes be regarded, and utilised,
as altermatlve ways of regulating socilety.

!

2. Law %nd Ideology in Conflict

gConflict between law and ideology can arise in several
situ&tions. Of course conflicts on specific points can arise
in any system; what is relevant here is a situation where the
dlscrepamcy between law and ideology 1s widespread. Such a
situatlon can occur when there has been a change in govern-
ment jor ieadership This can happen with the end of colonial “§
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rule or the election to power of a new group with an orien—
tation radically different from the groups prev1ously in
power, as with Allende's election in Chile. It is also pos-—
sible that a shift 1n ideology can take place withouy it change
in government, and to some extent this can be sald to bé the
case in Tanzania The problem arises from the persistence -
of law, for the laws do not automatically change wi h the
change of policy. The sltuatlon can be resolved by changlng
the law so as to serve the goals of the new ideology but
in practice the problem is more complex. Law works through
a huge body of rules, and while ideological orientation can
be changed and directed through a few general norms, much
_more detaliled and technical work is required to brlng law
fully into harmony with ideology.

Problems of dissonance between law and ideology spring
not only from these two factors: one of time lag, and the
other a lack of the legal skills necessary to bring the law
into harmony with ideology. There is also another situation
of dissonance, when' law itself is the cause. In the first
two situatlons it 1s assumed that the proponents of the new
ideology are in command of the state and that remedial ‘action
can follow in course of time. The third situation can ‘arise
when the leaders of the new i1deology have acceded to only
parts of the state mechanism. The basic law or the consti-
tution prevents them from either making or implementing law
to further the ideology. For example, if new leaders accede
to executlve power, the legislature may be unco-opegrative and
refuse to pass the necessary legislation; or the courts may
be obstructive; or the legislature may make law which the
executive refuses to enforce.  Chile under Allende (was a
classic case of this kind. Such a situation 1s of little
relevance to Tanzania, where the TANU leaders are ultimately
in control of most state institutions. It is, however, in-
structive to examine some of the issues and problems in that
situation, in part because they throw some light on the is-
sues in Tanzania, and more generally because they highlight
some problems of law and ideology.

Allende obtained the highest votes of any candidate in
the Presidgntlal elections in 1970, but failed to obtaln a
magorlty Under the Constitution, it was the responsibllity
of Congress to elect one of the candidates. Despifte the con-
vention that the Congress elects the candidate with the high-
est votes in the popular election, Allende was asked to sub-
scribe to a Statute of Guarantees of human rights as a price
for his election. The Congkess was dominated by the opposi-
tion groups, especlally the Christian Demoecrats. (I Allende,
while a Marxist and leader of the Unidad Popular, had com-
mitted himself to ach1ev1ng socialism through legallty He
defined legality lished legal
rules, ineluding: les. In the
Congress he aid ulkrof the
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Judiciary, who were conservative and right-wing, were op-
posed to his goals. The Constitution within which Allende
had to work was typically bourgeois with many checks and
balances, including public officials whose functlon was to
ensure the legality of all government actions. The fact
that the social forces Iin the country were finely divided
and balanced, with a strongly entrenched bourgeoisle, gave
reality and effectiveness ta. the complex nature and checks
and balances of the Constitution. Allende found himself in
a straltjacket as a result. Nevertheless he was able to
achieve several of his socialist goals by working within the
system, although as we know he was ultimately unsucessful.
Of the many 1nteresting and vital legal issues that relate
to and arise from the Chilean experience, we examine two
which are of particular relevance to a discussion of law and

ideology. The first 1s, how was Allende able to achieve what-"‘i

ever he was of his socialist purposes working through the
medium of bourgeols laws? Second, what was the price that he
had : to pay for working within the framework of bourgeois laws? g

As, to the first, the key lay 1n the contradictions of the
bourgeois legal system. Over the years as the economic or the
political system had run into crises, special laws had been
passed, which departed from the main tenets of bourgeois laws.
These often had the effect of vesting great powers in the ex-
ecutive. Other laws authorised greater state intervention in
the. economy through, e.g., price control, wages control, etc.
A state development corporation was set up to strengthen the
prlvate sector. Another factor which helped Allende's govern-
ment was that in the early part of this century, a left-wing
government had been in power briefly, and during that period
had: enacted some progressive legislation. Such laws were not
repealed by the bourgeois parties when they came back to power
and: in accordance with legal doctrine, they continued to be
valid laws. Allende's legal adviser has written how they
searched carefully through old statute books for such laws or
laws passed by the bourgeois parties but which reflected the
contradictions of the capitalist economic and political sys-
tem. %0 Most of these laws were at the disposal of the govern- :
ment, and so Allende was able to make use of them. He used :
the state development corporation to aecquire shares in 1mpor-
tant cqmpanles, including banks; he used wages legislation to
1ncreaee the income of workers; he used labour legislation
which guthorised the government to take over the management
of industrlal enterprises if there was disruption of produc-
tion to acquire those factories after the workers went on
stflkezand thus the production was interrupted. He pushed
vigoroysly the land reform legislation of his predecessor
Frei, 1hich had been passed more as a public relations exer-

cigse. |While the contradictions of the bourgeois legal system
enable him to achieve some nationalisation, to increase the
1neome of workers, to accelerate the pace of land reform, he
qulckly reached the limits. Working through his strategy of
legallty, he could only have pushed his revolution further if .2




61

he had beenbable to acquire new leglslative powers, and
these were repeatedly denied to him by the Congress.

We come to the second question, the‘price paid for thef
-strategy of legality. How far Allende's failure resulted !
from a commitment to legality can never be answered with -
any certainty (although it 1s well to ponder whether he had
any real alternative). One thing, however, seems evideﬁt. ’
There was a tremendous conflict between law and its ways,
and ideoclogy. Glven Allende's rather limited initial sup—;
port, and the fact that there were several groups whose /
obJective interests lay with him but who had not supported
him, it was crucial to his survival to mobilise them. But
mobilisation was difficult so long as there was an exag-
gerated sense of legality. In one sense, by making such

an lssue of legality, Allende was caught 1in his own trap.
The bourgeois press and parliamentarians, not to say the
courts, were only too ready to attack him on the slightest
pretext for any departure from legality, by which they meant
slow, orderly, almost non-political action. And yet it was
difficult to mobilise workers and peasants except through
action which was almost militant. It has been suggested .
that the workers and the peasants had to be made conscious
of their power, and that it was necessary to destroy bour~
geols myths. Workers and peasants could most effectively
be made conscious of thelr power by direct take~overs  of
factories and latifundias. And yet these take-overs were
illegal, and often the government would intervene to return
the assets to thelr bourgeois owners, thus dampening popular
enthusiasm. Agaln, the whole vocabulary of discourse and
controversy, suffused with erudite and complex Jurispru—f
dential concepts and terms, was not conducive to raising
political consciousness. It would seem clear that Allende
lost tactical advantages by transferring the battles from
the factories and the political rallies to parliamentary
chambers and court rooms.9l

The Chilean experience shows both that there is poten-
tial for change through laws based on a different ideology,
by exploiting its contradictions, and that there may be a
heavy price to pay for subordinating ideology to law and
legal forms. The Chilean gituation was very different from
that in Tanzania and compaiﬁsons run the danger of being
facile. TANU control over the various institutions of the
state is more thorough-going, the bourgeoisie is much weaker
and smaller, and international, especially United States in-
volvement in its economy and politics is less. But 1t is
worth exploring how far the contradictions of the colonial
legal system have facilitated the implementation of Tanzanian
socialism, and to make some attempt at assessing the costs
and benefits of a "legal" strategy. We start with the pro-
position that there is a’' clash between law and ldeology 1n
Tanzania. As we have seen, Karume made such an assertion



62

and urged the estabhlishment of a soclallst legal system.
Professor Rudolph James has also argued that there is a
clash between law and ideology, has noted the tensions
within the legal system which result from this situation,
and has urged a more'princégled and conslstent use of
laws and the legal system. :

It is important to recognise that each time a party
official or administrator chooses to-by~pass the law, it
does not mean that there is a clash between law and ideology.
Many leaders in Tanzanla, including Nyerere himself, have
on occasions decided to ignore legal procedures, when 1t is
not evident that the use of those procedures would have re-
sulted in a setback to the implementation of ideology. We
are not here considering situations of administrative im-
patience or political arrogance.

- Lt is I1mportant to make this point, for the attack on
the law comes, in large part, from officials and politicians
who are resentful of the safeguards or discipline of the
law. It is then all too easy to attack the law for its
‘"technicallities." Thus there have been several instances
of unlawful detention of persons who for some reasom have
run a foul of local officials and at other times orders
have been given by political or administrative authorities
that affect the rights of individuals or groups, but have
no sanction under the law. These include extra-legal at-
tempts to regulate dress, censor music, or require compul-
sory attendance at rallies.83 Some of these measures could
have been legallsed, for legislation is relatively easy in
Tanzanla; and in any event, the ideological significance of
these measures is not immediately evident. The President
himself has on occasions chosen to ignore legal procedures.

A well known example is his action in ordering the wide scale -
arrests of "cattle thieves" in the Mwanza Distriect early in
1967. Over L4000 arrests were made, a detention centre set

up, and screening teams established to review the c¢ases of
the detainees. The cases were not taken to court.84 Similar-
ly, in 1975, the President ordered the confiscation of cattle
belonging to families in villages alleged to be involved in
cattle thefts, and their redistributlion to others, alleged to
be the vyictims.85 The President also ordered the expulsion
from thl University of a large number of students in 1966

for iprotesting against the proposals for a national service.
The President acted outside his lawful authority in each of
these cases. In the case of cattle thieves, there is indeed
legislation from the colonial days that might well have been
used, but it does %rovide for some procedural safeguards which
were not followed. 6 There are also instances where, although
his actions have been strictly legal, they have not been in
accord with the spirit of the law. He has used his powers
under the Preventive Detention Act, which was passed in 1962
to duthgrise the detention without trial of persons suspected
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of being a threat to the securlty of the state, to detailn

- persons agalnst whom the only allegation has been that they

 were involved in corrupt or other illegal activities.S87

: One may ask why Nyerere, who has so often professed his com-

mitment to the law, acts in this way. He Justified! the first

of the cases discussed above on the ground that police re-

-sources were not adequate to deal with the situation,_go

~ that it was necessary to use the extra-legal methods.85 On

© the use of the Detention Act, the defence has been that cor-
ruption is a serious offence which has to be fought by all

- avallable means. Using the normal legal machinery would

- have been cumbersome or unproductive. Flrst, police investi-

gations would have been seriously hampered 1if the suspects

had been released on bail, and second, if would have been
difficult to prove charges of that kind.%9 It is likely that

the President, and other authorities, have lost confidence

in the efficacy of the legal system. The repeated criticism
of the high rate of acquittal indicates some reservation about

" the courts.?9 Whether there is a crisis of confidénce‘or mere-

ly impatience, it is arguable that this is not a case of a

-conflict between law and ideology. It may be that!there is

a scarcity of the resources necessary to deploy the legal

system efficlently as well as falrly. But it seems more

- 1likely to represent a weakening commitment to legal safe-

- guards and procedures, with the argument of i1deology being

used merely as mystification to cover arbitrariness.

Law can be said to be in conflict with ideology when a
decision reached by applying the rules of law runs counter
to the needs of ideology and policy. A conflict may also
‘exist when the processes of law are used to dela{ the imple-
mentation of policy or hold it up indefinitely.9 James
discusses an example in which the legal rules and Judlcial
procedures requiring that compensation be paid to farmers
evicted to make room for an ujamaa village frustrated the
development of those villages. The fact that a law is
colonial does not in jitself mean that it must be in con-
sistent with TANU ide®logy. The colonial state was adminis-
trative and bureaucratic par excellence, vesting wide ‘powers
in the government. The TANU government has become heir to
such powers, giving it tremendous scope for 1ts initiatives.
Individual laws from the colonial times may, of course, be
opposed to the new ideology, but it is necessary to look
at each rule to see how it - obstructs policy. It is also
necessary to appreciate that even though many of the colonial
laws may still be on the statute book, they may remain dor-
mant. The law does not operate itself; it generally re-
quires someone's initiative to bring it into action. Ir-
relevant or obstructive law can stay on the books without
doing much damage, unless there are strong disaffected pri-
vate groups able to mobilize the legal system, which appears
- not to be’the ¢z n Tanzania. This 1§ not to deny that
such laws ought abolished or reformed, for the fthreat

[ .



exists that they can be used to embarrass the government.
It 1s also important to note that while Tanzanla had a
baslc legacy of a colonial legal system its leglslature
has been gquite active. A great_geal of new law has ap-
peared on the statute books since independence, and much
of the 0ld law has been either repealed or modified.
Karume's statement that Tanzanla has colonial laws needs
to be qualified. A final introductory point to be made

i1s that TANU's ideology is neither simple nor unambiguous.
It is committed to a restructuring of society in fairly
drastic ways, but claims to seek that goal through per-
suasion and orderly procedures with a strong emphasis on
human freedom. The impllcations of ldeology for law are
far from clear cut. If there are the tensions in the legal
system which James and Karume have noted, they may merely
reflect tensions between the different strands of the ide-
ology itself.

We now, look at some specific areas where law and ide-
ology are visibly in conflict. The conflict can arise from
a substantive rule of law, or from the allocation and dis-
tribution of power and responsibility as affected by law.
Professor James has pointed out an instance of the former
in land law. The requirement that a person whose land is
taken should be paid compensation for the unexhausted im-
provements potentially conflicts with the primaey given to
ujamaa development in the rural areas. The rule itself is
not 1ncbns1stent wilth the ideology, slnce for compensation im-
provements made by the owner is no more than just reward
for his work.92 The problem is said to arise from the fact
that if the rule were to be applied in all or even a majority
of the cases in which it 1s relevant, serious difficulties
might arise in the establishment and success of ujamaa
villages, although little evidence has been produced to
substantiate this statement.

It has been suggested that the law and the courts
lean too heavily in favour of the individual at the ex-
pense of the community.93 This is said to be inappropirate
in view of ithe collectivist orientation of the 1deology
and thel fact that much of the economy is now under public
ownership. . One of the earliest cases where such complaints
could be made arose in 1963 when the former Paramount Chief
of the Chagga was awarded heavy damages in a suit for breach
of contract against the Kilimanjaro Distriect Council for the
abolition of chieftaincy, although it was the government's
policy to abolish the institution of chieftalncy throughout
the country, and iE had 1ndeed promoted some legislation
towards that end. Soon afterwards the courts were taken
to task for the relatively light sentences imposed upon
the 1964 mutineers, whose actions had put the entire security
of the state in jeopardy.95 There are still complaints that
the accused enjoys too many procedural advantages, and that




65

i
i

_g

the courts glve lenient sentences. An interesting case |
study is provided by the judicial treatment of the Minimum
- Sentences Act, which required the imposition of severe pun-
ishment following conV1ct18n for specified crimes, mostly:
* theft of public property.9 Applying the common law %rinf
ciple of interpretation that penal statutes must be strict-
ly construed - and "the more penal the statute the stricter
the construction"97 - the courts progressively whittled |
down the application of the Act. At an interpersonal 1evel
a great many of the rules of customary and religious law are
inconsistent with the ideological emphasls on the equality
of man and woman. Since many of these rules are applied by
primary courts whose decisions are not reported and do not
ordinarily get publicised, and since wvarious traditional
and other community leaders settle a great many disputes
informally by applying these rules, in practice much that
transpires in the name of law would not pass muster.  Such
tendencies are perhaps inherent in the rather decentralised
legal system of Tanzania. Apart from increasing centralisa—
tion of the system, which may not be practicable, various
. other strategies are possible, some of which are dlseussed
below.

We now turn to another potential conflict. Administra-
tive behavior, including rule-making, 1s governed in part by
legislation and in part by the doctrines of the common law.
In the absence of substantive limltations on the power of
the executive, these rules are concerned largely with mat-
ters of procedure. Questions about how the administratlon
might act and what the courts can do to control the admlnls—
tration are complex. In general, it can be said that the
answer to these guestions can be found in the legislation
providing for the powers in question. The courts tend to
interpret these powers strictly, as 1is demonstrated by a
case decided soon after independence.98 The liquor license
of the Bukoba Gymkhana was not renewed by the Township Liq-
uor Licensing Board, on the ground that the Club was still
discriminating. The Board based this conclusion on the
fact that a candidate for membership had to be nominated
and seconded by exlisting members. There was, however,
nothing in the legislation which authorised the Board to
take such factors into account in deciding on license ap-
plications. The court held that the Board's decision was
therefore unreasonable. It is clear that the Board's gen-
eral approach was in keeping with the government's policy
against all forms of raclal discrimination, yet the court
held that the legislative language did not justify the
Board's decision.99 The courts can also object on the
ground that the decislon is made by an officer who is not
legally authorised. To the extent that TANU desires tQ
participate in administrative or licensing matters; the
rules would be a w@&problem, 1f some Lwere . mlnd¢d
to raise an obgection ‘The courts also.generally nequire
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that when discretion is giv to an official, he must not

be subject to the instructiegns of others. This would ef-
fectively preclude TANU from instructing these authorities.100
The structure and rules of administration would therefore
seriousli interfere with the growlng leadership role claimed
by TANU. The Party has still, by and large, remained out-
side the framework and scope of legal rules. Much of the
administration engaged in by TANU is, in strict legal theory,
invalid. The political system, however, does not easily
countenance a challenge to these actions, and the crisis im-
plicit in the clash between the supremacy of the party and
administrative law has been averted. But it has been averted
largely by a practical weakening of the courts, and a growing

reluctance to challenge illegal actions of the executive or
the Party.

When there is a conflict between law and ideology, and
the proponents of ideology are politically dominant, there
can be several responses. One possibility is to abolish the
old law completely, but as a general rule this has not been
considered a satisfactory solution, as it can lead to a period
of chaos. Another way out of the dilemma may be compromise:
the 61d body of law ls maintained in force, but interpreta-
tion and application are made subject to certain overriding
principles, so that there is no legal "vacuum" and at the
same: time the ildeological goals are not subverted by old
legal forms or doctrines.

The best known example of thls technique comes from the
Soviet Union. After the October Revolution, pending the es-
tablishment of new legal codes, the courts were instructed
to apply the old imperial codes, but with caution. No for-
mer law was to be applied unless it corresponded to the re-
quirements of the new soclety as estaR%'shed by the "revolu-
tionary consciousness"™ of the judges. When new civil and
criminal codes were prepared in 1922, the Judges were author-
ised to be flexible in applyling the law: the judge could
depart from the letter of the civil code when private rights
were exercised in contradiction to their social and economic
purpose (Art. 1); the Judge was instructed to use the criminal
code: as a guide in punishing acts deemed socially dangerous
even! if /they were not so defined in the code (Art. 10). This
techbique can be useful not only during the transition period,
when thel old laws have to be used, but even subsequently,
since when a society 1s being transformed it 1s often diffi-
cult! to lpredict precisely what legal problems might arise.

Of cburse there are hazards in such an approach to legal de-
velopment; it produces uncertainty and can promote arbitrar-
ness,, and is best regarded as a temporary device. A former
Tanzania High Court Judge, Earle Seaton, once proposed some-
thlng similar for Tanzania, following the Arusha Declara-

tion, 103 He suggested adding a phrase to the Interpreta-

tion! and General Clauses Ordinance (as 1t was then, Cap. I),
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stating that "the provisions of all laws (including custom-
ary law) must be applied so as to guarantee: a harmonisa-
" tion of the interests of the individual and the community,
that rights should be exerclsed in accordance with their
- soclal purpose, that the abuse of rights is forbidden and
that citizens work together in a spirit of mutual aid dn ;
performing community obligations." He argued: "Would ong
‘be too optimistlc in anticipating, under the inspiratlon of
such general provisions, freedom and sociallsm slowly broad—
ening down, from precedent to precedent?"10% As it is, Tan-
zania law seems to require that Judges be guilded by rules
of the English courts in interpretating statute and prece-
dent. Recent amendments to this rule seem merely formal,
and 1t remains to be seen whether the deletion of the ref—
erence to English practice will lead courts to a more rele—
vant standard in interpretation.l105

The more drastic solution, of dispensing with written
laws and relying on the "revolutionary consciousness™ of
- law administrators, has also been employed. Russia tried
this briefly when a 1918 act abrogated all imperial laws
and instructed judges to settle controversies on the basis
of their "socialist concept of justice." Communist China
has experimented gith a similar approach at wvarious points
in its history At first sight it might seem that: such
a system would be appropriate to Tanzania, both because of
the need for flexibility, and because of its similarity to
traditional dispute settling mechanisms. (Some tendencies_
towards this at the lower levels of the legal system are
noted later.) It seems to be generally accepted that in!
traditional African societies disputes were settled with a
primary concern for the maintenance of certain social values
and structures. While there certalinly were rules prescrib-
ing behaviour, they influenced rather than controlled the
adjudicator, who applied them flexibly in an effort to re-
store community cohesion. It is important to point out,
however, that revolutionary consciousness 1s something dif-
ferent from traditional consciousness, which was conserva-
tive and oriented toward the status quo. It is possible
to "revolutionalise" traditional methods, as China seemi Po
have done with considerable success 1n using mediation. 0
But this calls for well trained cadres with a deep under-
standing of ideology - a commodity in short supply in Tan-
zania as we have seen. Otherwise the device would be ex-
ploited to perpetuate traditional values, or become a
vehicle for arbitrariness and intimidation. Such an ap-
proach is also inappropriate 1n dealing with complex eco-
nomic issues, and in ad%ysting relations between the citi-
zen and the state.

Another expedient is to reform the law. If those com-
mitted to ideology: canbrol state 1nstituti@ns, there should
be no great difficulty in doing this. We have seen, however,
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that problems can arise from the lack of these technical
skills necessary for changing the law. In such a situation
there will be a tendency tg ignore the law and its processes,
especially 1f there is litfle possibility of challenge from
the private sector. As we have seen, this has happened in
Tanzania to a significant extent. Orders of various kinds
are 1ssued by party and governmental bodies which seek to
alter the rights and obligations of individuals. These

are not authorised or sanctioned by law and are, in a

strict sense, illegal. . At the time of independence there
was conslderable concern with technlcal legality. Retro-
active legislation was enacted to validate legally un-
authorlsed gcts, whenever such acts were found to have
occurred. But implementing a programme within the
legislative framework was not easy. It was difficult to
foresee all the eventualities so that often, when a new
problem arose, it could only be resolved by going back

to the|legislature for a fresh authorisation. A feature

of early post-independence attempts at pursulng policy
through law was the frequent and repeated amendment of
legislatlon 109  Another reason for amendment, of course,
is: that policiles do change, and this has been happening

in Tanzania, especially with the ideological shift in 1967,
but also before and after that date, although less spectacu-
1arly | Thus there have been important changes in policies
on: rural development, foreign private investment, education,
and so on. These require repeal of the old leglslatlon, and
enactment of new, and the more frequently policy changes,
the more cumbersome it becomes to work within the legislative
framework. The tendency, again, has been to ignore the law
and to;work through direct administrative fiats.

A tendency towards "flexibility," open ended concepts
and procedures, arises not only from the difficulty of
predicting future legal problems during a transitional
period. It could also arise from a distrust of the pro-
fessional classes, who are necessary for a more technical,
formal legal system. A cause of tension between law and
ideology can arise even if the law has been reformed, so
long as the operation of the legal system is in the hands
of professionals with their own distinct ideology or ethics.
This is especially likely to be true of lawyers trained in
the common law, which is firmly committed to capitalist
principles, and contains influential and effective ways of
rationallsing decisions. As long as one works through legal
instltutlons, and political leaders lack legal skills, the
rgole of the legal profession 1s considerable. If they can
not be controlled by the ideologlcal leaders, conflict per-
sists. The problems are aggravated the more professional
values differ from those of the leaders, and the greater
the formal independence of the legal institutions from the
politﬁcal There has been considerable resentment of the
profeF31on for reasons which may have less to do with
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" ideology than personal power, and the result has been what
one would expect, i.e., a restriction on the Jurisdiction

and powers of lawyers. A pronounced tendency of this kind
can to be observed in Sri Lanka, where the established le- |
gal profession has had considerable influence in politics |
and the economy. Becuase the profession was closely aliied
with the system that came under attack from the Banderniika_
Government, one of the flrst steps of that government was
to alter the legal and constitutional system to reduce the
significance of the legal profession, and especially that

of private lawyers. ‘

The legal profession has never been nearly as strong
in Tanzania, and the legal system has never allowed as much
scope to challenge authority. Nevertheless, there has been
a distrust of the profession, which untll recently has been
largely expatriate, and of the courts. Combined with a j
desire for greater party and bureaucratic control over de-
cision-making, the distrust has led to two developments:
first, to take some jurisdiction away from the courts and
vest it in the executive or other tribunals and second, to
de-emphasise the role and expertise of the profession in
the judicial institutions. An example of the former 1s |
the Extradition Act, passed in 1965,110 to replace the '
Fugltive Criminals Surrender Ordinance.lll Under the lat-
ter, surrender of a fugitive could be refused if the court
before whom he was brought was satisfied that the request had
been made with a view to try or punish him for an offerice |
of a polifical character. The rule was changed in 196§ SO |
that now once the fugitive claims that the offence for which
he is allegedly wanted is political, it is the duty of fthe
magistrate to refer the matfer to the Minister responsible
for legal affairs for final determination. Another example
is the Ward Development Committee Act of 1969, which gives
quasi-judicial powers to the Area Commissioners. This Act
is a response_to restrictive interpretations of the sub-
stantive law.l12 Under this legislation, Ward Development
committees may draw up plans for\schemes of local develop=-
ment and, if these are approved by the Minister, may re-
quire all adult persons within the ward area either to work
on the scheme or to make a monetary contribution. Appeals
to courts against the orders of the committee are not al-
lowed. Complaints against the monetary contribution orders
can be lodged with the Area Commissioner, and appealed from
him to the Minister, whose decision is final. A last ex-
ample may be drawn from the Customary Leaseholds (Enfranchis-
ment) Act, 1968, the object of which was to enfranchise
leaseholders of land held under customary law. Customary
Land Tribunals, consisting essentially of non-lawyers, are
established under the Act and authorilised to determine complex
issues like the ownership, whether the land in question is
subject to the Act, reasonable compensation, etc. It is
true that an appeal to the district court is possible, but
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the powers of the Tribunals are extensive, and given the

natu{e of the parties involved, appeals are likely to be
few.

The second development, the "de-professionalisation"
of judicial functions and procedures, can be traced to an
act of 1964 which required assessors to sit on all cases
in primﬂry courts, althgugh their opinion was only advi-
sory.l In 1969 their opinion was gilven greater force:11l5
they each have one vote, and so can outvote the sole mag-
istrate. Assessors originally were selected by local
authorities, but are now selected by TANU branches. Par-
allel with the 1969 changes in the position of the assessors
Arbitration Tribunals were set up to settle minor disputes.li6
-The Tribunals consist of five members nominated by the TANU
Branch_Committee within whose jurisdiction the Tribunal
falls.1l7 The Tribunal is intended to bring about an ami-
cable settlement of the dispute, and i1f such a settlement
is achieved, it can be filed in the primary court and then
becomes enforceable as a judgement of that court.

. In addition to the Tribunals, there are a number of
informal dispute settling institutions, the most 1mportant
- of which 1s the TANU cell leader. Although the post of the

cell leader was not established for thils purpose ispute
settling occuples the greatest part of his tlme.i The
primary courts recognise this function of the cell leader,
and often require parties to go to the_ cell leader before
the courts will consider the dispute.ll9 TANU committees
also deal with disputes, especially when disciplinary ac-
tion is deemed advisable. In the ujamaa villages, much
local law is made and adjudicated by the management com-
mlttees of the village.

There is some literature to the effect that institu-
tions of "popular justice" contribute to the development
of, and are a feature of, socialism. In the abstract, this
is an erroneocus view of "popular justice." Taking power
away from the legal profession does, of course, provide
less scope for the operation of its values, but it does not
follow that the new arrangements are more conducive to the
implementation of socialist ideology. This will only be
the cage if the people to whom power is transferred have
. a better understanding of, and commitment to, that ideology.
It was |suggested earlier that success in achieving such
undersfanding and commitment has been limited.

There are few studies of how the cell leader exercises
his dispute settling functions. The more general studies
suggest that he does not bring to it the application of
ideology.l20 Indeed, in some areas the cell leaders are
themse ves quite conservative,121 and in many areas the

cell léaders are really extensions of traditional authori-
f !
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ties.122 They tend to apply traditional principles of set-
tlement, with the emphasis on conciliation. It has been
noted that the fact that the cell leader is elected meang
that he must conform to the values of the local community.l23
Such a stance is often in conflict with his role as ide-
ological moderniser. Nor is there any reason to believe
that the assessors in the primary courts are more 1id ological-
ly disciplined and inclined than the maglstrates, although

there has been no study of how they perform their tasks.. The
assessors were first conceived of as the elders of the com-
munity, whose participation in adjudication would lend dig-

nity and acceptability to the courts presided over by rather
young magistrates.1l24 It may be that as TANU assumes a more
active involvement in the selection of assessors, they will
perform a more radical and radicalilsing furiction. As for

the discretion granted to civil servants and bureaucrats,

there is evidence that it has not always been exercised in

a way that shows much understanding of 1deology. Apart from

the highhanded actlions of local officers, one can point to

the practices of the public enterprises, where vast discre-

tion is vested in the management. Many of these enterprises
have been run in a manner which differs little from the
capitalist firms they were intended to replace. The re-
luctance of these managers to promote partic1pation‘by their
workers in decision making,l25 the stress on material incen-
tives and bonuses,120 and the notion of service to the elite,l27
demonstrate that dlscretlon does not automatically lead to the
implementation of ideology.

Indeed, it will be argued that when 1deological under-
standing is weak, the law must play a specially important
role. For the tlme being, we state that when the exercise
of discretion and extra-legal power is unprincipled, there
is the danger of losing some of the safeguards and advantages
associated with the law, without gaining any advantages in
terms of the clarification and implementation of ideology.
When the leaders of a country are confronted with the choice
whether to work within a legislative framework or to dispense
with it, it is important to make careful calculations of
the costs and benefitg of each approach. We shall return to
this point when we discuss law and ideology as alternatives.
In the next section we discuss a situation where there is
compatibility between them.

3. Law and Ideology in Harmony

It could be argued that over the long term, law and
ideology must be in harmony. This proposition is implicit
in the Marxist critique of law and ideology, where both
support each other, and in turn support the economlc base.
There are problems in socleties 1n transition from @ne Sys—
tem to another, but once those problems are sorted but and
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the necessary changes effected in the substance and proce-
dures of the law, law and ideology should revert to a sit-
uation of compatibllity. Ideology should strengthen respect
for law, just as law would help to entrench and dlisseminate
ideological values.1l28 Tanzania 1s not yet at such a stage.
We have seen that there are too many contradictions in the
legal system. It 1s in the stage of transition, when the
relation between law and ldeology remailns uneasy. There

are trends, however, which indicatejthat a better fit be-
tween law and 1ldeology is developing. In this section,
These trends are analysed by discussing the legislation en-
acted to give effect to certaln political decisions, the
open texture of rules which facilitates "appropriate" inter-
pretation, and the attlitudes of the legal profession.

Little needs to be said about the first. The Tanzanian
legislature has been very active, and much of the legislation
has been inspired by ideological considerations. The consti-
tutional system is appreciably different from that intro-
dueed at independence. It recognises the political monopoly
as | well as the supremacy of TANU, and reduces the autonomy
of the civil service and judiciary. It establishes an en-
tirely new structure for political activity. 129 Land is
another area where many legislative chan§es have taken place,
inspired by ideological considerations.l Soon after inde-
pendence, freehold tenure was replaced by government lease-
hold, which in turn was replaced by rights of occupancy. 131
Development conditions can be imposed, and enforced through
forfelture, and dealings in such land can be controlled by
requiring government consent. Attempts have been made to
remove the elements of feudalism and landlordism in the land
held under customarg law, which includes the overwhelming
bulk of rural land. There has been widescale nationali-
sation of real estate.l33 New laws have had a major impact
on the economy, especially in establishing and regulating
the public sector. Beginning in 1967, when banks, insurance
companies, external trade and some major industries were
nationalised, the law has helped to establish numerous new
1nst1tutions, and regulated the relationship between them
and the government, the public, and the private sector. 134
These ;developments have made the public sector of the economy
much more extensive and important than the private sector.
ThHis has transformed the milieu in which companies law op-
erate and created alternative institutions to the company.
Law h s also been enacted to regulate or prohibit the activi-
ties f political and bureaucratic leaders.135 The concept
of 'economic' crimes -- offences against public property --
has béen introduced, and in certain cases the burden of proof
has been shifted to the accused. 136 These are but a few ex-
amples of legislation passed to implement TANU's ideology.

Bmt mich of this legislation does not operate automatically,
and it is necessary to examline the attitudes of persons en-
trusted with its enforcement.
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Before we do that, 1t is important to make a point about
the discretlon inherent in the application of legal rules.
While the core meaning of words and concepts used in law |
may be clear, there 1s generally an area where ambigu‘ties
perslist, where the agency charged with enforcement hag a
cholce between two or more interpretations. In such in- |
stances, while there 1s a body of rules to gulde the de- |
cision-maker, it 1s clear that he has real discretion; and
his personal views and values play a role 1in the exereigsel
of that diseretion. Moreover, rules usually are not ,elfe
enforcing. Someone has to set the enforcement machinery .
in motion, and 1t 1is possible that those charged with that
responsibility will decline to do so if they are out of
sympathy with the law. It is not only professional lawyers
who are granted such discretion. Perhaps the most distinc-
tive feature of legislation in Tanzania (as 1n many other
developing countries) is the wide discretion vested in ad-
ministrators, over whom judiclial control is decreasing.
Lawyers are much less important than administrators for
an understanding of law in action in Tanzania. The image
of the lawyer before the court needs to be replaced by ;
that of the administrator in hls office, and very occasianal-
ly, before his Minlster who is holding an administrative tri-
bunal. j ,

The element of discretion and the values of those who ex-
ercise it are important from another point of view. So far
we have been concerned with a dichotomy between colonial and
independence laws, as 1f the former must somehow be dontrary
to the new ldeology. But a great deal of colonial legisla-
tion was cast in broad terms, vesting wide discretionary!
powers in the bureaucrats. The colonial state has, gfter all,
" been called the administrative state par excellence. Legis-
lation granted wide discretion to officials, and seldom pre-
scribed criteria for its exerclse. With the persistence:of
these laws, that discretion remains, and can be used for
‘different purposes. We have seen how Allende's government
used o0ld legislation to implement socialist policies. The
successor to the colonial state finds itself with both more
discretion, and fewer of the checks and balances that char-
acterised the Chilean legal system. - One of the more interest-
ing, and important, instances of such discretion occurs in
land law. According to various colonial statutes, many trans-
actions under each)of the systems of land holding required
the consent of the ' minister of lands. This provision was
enacted to control the alienation of land by the indigenous
people to immigrants or foreigners, and applied onl{ in the
case of alienation by a "native" to a "non-native".1l37 The
provision still exists, but the requirement of consent has
now been extended to all transfers of statutory rights of
occupancX regardless of the race or citizenship of the
parties. 38 -This is a very formidable device for controlling
private dealings-in:tand. . It is unfettered by any legisla-
tive restriction or guidance on its use. Other examples are
the power of the Minister of Finance to exempt transactions,
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activities or parties from different kinds of taxes and
levies in his absolute discretion,l39 the powers of the
Minister of Agriculture and the various agricultural au-
thorities to regulate the growing, marketing, distribution
and price of most of the important cash crops,1 0 and the
discretion under the foreign ppotection investment legis-
lation to grant certificates of approval. 141 How far one
can use the colonially derived legal system to bring about
progressive change depends in large part on the values and
attitudes of the relevant actors.

We begin with the legal profession. At first sight, it
would seem that lawyers would be out of sympathy with the
ideological developments. Untll recently, most of the senior
members of the profession, whether in the public or the pri-
vate sector, were non-Africans, and thus belonged to the more
‘privileged sections of the community. Secondly, and this also
applies to the now largely African profession, their training
was in the traditions of the common law, many of whose basic
concepts are antagonistic to socialist development. They
are taught to believe in the sanctity of private property and
1ndividual freedom, and to look askance at the interventilon
of the Party in administrative and judiclal functions. We
would expect these attitudes to be particularly marked in
the private bar, whose income depends on the private sector
of the economy. There is, however, little reliable infor-
mation available about the attitudes of the profession. The
submission of the Law Society to the Commission on the One
Party State reveals its ne§ﬁt1ve attltude towards the con-
cept of a one party state. The gradual but steady emi-
gration of private practitioners can be explained in part
by their disenchantment with a state which has moved toward
the socialisation of property, but may also be a response to
the general disregard of legal forms. On the other hand, one
can say that the private practitioners have tried to come to
terms with ideological developments, and in 1968 organised
a workshop on Law and the Arusha Declaration, to explore the
implications of the latter for the former. However, the de-
bate was conducted within a narrow framework, and the only
concrete suggestﬁon to emerge was that lawyers should pro-
vide 1ega1 aid.l

There is a little more evidence on the attitudes of the
lawyers 1in public service. As far as the judges and magis-
trates are concerned, an invaluable source of information is
the decisions given in open court, and readily available in
the law reports. No analysis of these decisions has been
made from this point of view, and my own research is not yet
far enough advanced for any conclusions to be offered. Here
I concentrate on the speeches and writings of judges and
magistrates as to how they perceive their roles and see their
relationship to the government. Since the Arusha Declaration,
there| has been considerable discussion about its implications




for their own role in particular, and for the law 1m general
Their analysis proceeds from the assumption that thj politl—
cal leaders are all powerful, and that legal institutions
are under attack. Indeed, 1t is possible to view the Ju-
dicial reaction as the response of a group on the defendgive.
The response has been twofold: to assert the centr lity of
the judicial function, by arguing that a key compongnt of
Tanzanian socialism is human freedom, which is the special
responsibility of the courts and the law,l44 while at the
same time extolling the obﬁgctives of TANU and appearing to be
striving to achieve them. 1 Members of the judiclary have
Joined the Party. But of course it is necessary to go be-
yond the rhetoric, and an examination of judiclal declsions
would give a better picture of thelr attitudes.

In one respect, however, there is evidence of consid-
erable disquiet in the judiciary. It is reported that the
judges are very upset at the violations of law commited by
party officials, and are resentful of the strains placed on
the courts by the contradictory pressures arising out of the
development of ujamaa villages, which have been discussed
earlier.l46 0n the whole, it is probably the case that the
legal profession, if not enthusiastic about ideology, is not
inclined to take on the government and the party. The pri—
vate bar has little ideological or organizational coherence,
it received a severe blow with the establishment of the Legal
Corporation in 1969, which handles the legal work of public
enterprises, and with the nationalization of real estate in
1971. Whatever remains of its corporate character is likely
'to be destroyed after the govern%ent proposals to réorgnise
the profession are 1mplemented The profession has a

weak base and its interventions are too public to be safely
undertaken.

The bureaucrats are in a different position. They are
both more important and more sheltered. There have been
several allegations that they are out of sympathy with the
policies of the Party, and even that they constitute the
main threat to the realisation of socialism in the country. 148
While 1t is possible to point to individuals whose conduct is
dubious, it is difficult to come to a conclusion. We have
seen how the Arusha Declaration sought to prevent a conflict
between the public duty and the private interest of public
officers. There is evidence that the attempt has been only
partly successful.l49 There are increasing numbers of cases
of embezzlement and corruption by bureaucrats. Since it is
inevitable that efforts” towards socialism have to be made in
large part through the grant of wide discretion to :the bureau-
crats, especially in the economic area, their values and at-
titudes are a key variable. If the bureaucrats are unfavour-
ably disposed toward socialism politlcalileaders are: likely
" to de-emphéasis le much of the ioniin this
paper has procee aJaSSwmptianat__w;ii”is the légal




professional who acqulired power through the legal system,
the bureaucrat is vested with even greater power by rules.
If those rules are falrly determinate and independent bodies
are charged with interpreting them, they enhance the impor-
tance of lawyers as opposed to the bureaucrats. But if the
rules grant wide discretion to officlals, with little inde-
pendent review of their application, then they enhance the
power of bureaucrats, as agalnst lawyers on the one hand
and politicians on the other. The political response to
this can be elther to de-emphasise the role of law and em-
bhasise direct political methods, or to gain control of

the legal system by subordinating it unambiguously to the

political system. As we have seen, both trends are apparent
in Tanzania.

It is clear that there still exists considerable ten-
sion between the substance and processes of law and ideo-
logy. While the tension arises in part from the inheri-
tance @f a colonial legal system, it 1s caused more by the
distributlpn of political and managerial power. Political
power continues to be consolidated and centralised, but in
the party rather than the institutions of government It
is possible that this trend will lead to a further attenua-
tion of the legal system since the party prefers to work
through more directive, political methods. However, it is
more likely that as party political supremacy is established,
‘it will become easier to use the legal and administrative
systemi ‘to achieve the goals of ideology. Before we speculate
further on this question, we look at law and ideology as al-
ternative methods of ordering society.

4. Law and Ideology as Alternative Methods

We have seen that law and ideology share several charac-
teristics. Both seek to regulate human behaviour. Both op-
erate through norms and values. Both set goals. Each pos-
sesses its own sanctions. Both can be used as means of de-
ception, a form of rhetoric which hides the real intentions. 150
Each has its own institutional forms, its own high priests or
custodians. Both need a system of communication. While these
characteristics are shared, there are differences in the mode
of operation. Thus, although norms and rules are open tex-
fured in both, they tend to be more specific in the case of
law, and more diffuse in the case of ideology. The specifi-
catlon.of norms in law follows clearly defined procedures,
while in ideology concretisation is less mechanical, and in-
deed ome sign of a poor ideologue is mechanical thlnklng
There may also be a difference in the completeness of the norms,
Law claims to be a seamless web, with no gaps, however, prob-
lematiq some issues might be. This makes the selective use :
of law | difflcult because 1lnconsistency causes great tension. 15L
Because 1dTology operates with fewer and more abstract norms,

% |
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such problems are less likely. The nature of sanctions is
generally different. Law depends on coercion, whille the
strength of ideology derives from persuasion and tbe inter-
nalisation of values. Law has a large variety of lsanctions.
The high priests of law tend to be professionals Mhereas

the high priests of ideology tend to be politiciads, for
whom educational qualifications are not important, although
some ideologies, whether Marxist or religious, do |indeed re-
quire a high degree of intellectual sophistication. The
professionalism of the system also affects the degree of
law participation in it. Law 1s regarded as less amenable
to popular participation, or indeed understanding, while
ideology is a system of a gulded, popular participation.
Both this factor, and the fact that ideological norms tend
to be less specific than legal rules, means that a greater
diversity of interpretation and practice may be inevitable
in an ideological system. Ideology can therefore be more
flexible than law, if also less certain.

It is therefore possible to look at ideology and law
not only as conflicting with or supporting each other, but
also as two quite different ways of achieving the same re-
sult. We have seen that there is a tendency to rely on
the ideological system, when political leaders feel uneasy
about the intricacies of the legal system, or are suspicious
of lawyers and bureaucrats. Sometimes one may rely on the
ideological system for other reasons. It may be argued that
ideology is concerned with the ultimate vislon, the flinal
state of society. Law 1s generally concerned with the next,
intermediate, step, and seeks to set up a machinery to im-
plement policy. The machinery has to be appropriate for
the particular period in the process of transition. Because
legal institutions tend towards permanence, there is the
danger of the premature hardening of the superstructure.
While legal institutions may help to achieve some progress,
they can become an obstacle to further progress.  The super-
structure begins to exercise an undue and negative influence
on the base. It 1s possible to see such reasoning behind
the Chinese policy. The concept of the permanent revolution
is based on the fear of the premature hardening of the super-
structure. The legal institutions have to be changed con-
stantly. The Party has to be kept separate from the state
and legal institutions.l

At several points it has looked as if Tanzania has turned
its back on the legal syst¢m, and preferred to work through
ideological persuasion or party institutions. PFredric DuBow
has argued, for example, that in contrast to the colonial
practice of forcing agricultural and social change through
coercion in the courts, the independent government has relied
on persuasion and incentives.153 As is well known, there was
_-considerable opposition. to the colonial attempts. to change

ragricultural ees. Consequentlys - ;Wlatiohs were en-
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acted which provided for criminal pena&ties in case the pre-
scribed:practices were not followed.l DuBow estimates that
nearly half the criminal convictions in the local courts a-
rose out of the breach of ese regulations.l55 Since inde-
pendence, little use has been made of these or similar regu-
lations, according to him. Instead, a policy of exhortation,
persuasion and reward has been followed. Instead of the
reliance on courts to ensure compliance, the main burden now
falls on the party.l56 But of course the party does not nec-
essarlily rely on ideological persuasion; it can, and does,
employ coercion.

A more vivid illustration of this tendency comes from
the development and promotion of rural settlement. In 1964,
with the inauguration of the first Five Year Plan, Tanzania
embarked on an ambitious programme of new settlements, in
part to improve agricultural output. These settlements were
to be provided with technology, seeds and fertilisers, as
well as the services of extension staff. Elaborate legal
provisiOns were enacted to implement the programme. A
special_bodg was set up to promote, develop and control rural
Settlemént.257 Its responsibilities and powers, as well as
its procedure, were carefully set out in the legislation. It
was to report periodically to the government, and its report
was to be 1aid before the National Assembly. Another law
provided 1n detail for the rules of land tenure in the set-
tlements, and the organisation of the settlement, including
the rights of the members inter se, as well as agalnst the
settlement authorities. Rules of inheritance, disposition
or forfe%ture of rights in the settlement were set out care-
fully.d

Despite this impressive legal framework, and the con-
siderable sums of money which were spent, the programme was
not considered a success, and in 1966 it was abandoned. In
an influential article, i1t is argued by Cliffe and Cunning-
ham that important causes of its failure were a lack of em-
phasis on ideology and an over-bureaucratisation of the
management of the scheme.l59

Nyérere himself has admitted that a weakness of the
scheme was the lack of an ideology, and in his paper Ujamaa
and Rural Development, the ideology for the new programme
of villagisption is given very heavy emphasis. There are
various: aspects of the ujamaa villagisation programme that
are of inteprest, as indicating a shift from law to ideology.
As contrastied with the settlement programme, there was re-
markablg lifttle law on ujamaa villages, at least until
1975.1 For example, there was no legal definition of an
ujamaa villiage, although the expression has been used in
legislation; the villages had no legal corporate personality;
and there was no law which defined the relations of the vil-
lagers inter se, or between them and the outsiders. Al-
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though a number of difficulties and problems can ariseL and
have arisen, such as in providing loans to an unincorporated
body, and in the settlement of internal disputes therb was
a policy agalinst the enactment of legislation.l 61 Re evant
legislation on co-operatives was sometimes used, and ojcca-
sionally a law would be passed to deal with a special prob-
lem, but when the law seemed to be agalnst policy, it gas
1gnored, even 1f this meant denying access to courts.

The reasons given for the reluctance to legislate was that
it was important to maintain maximum flexibility in the de-
velopment of ujamaa, and that legislation would tend to
narrow the choices. It would produce bureaucratic rigidity,
and might not be able to accommodate the different strate-
gies necessary for different parts of the country. Another
reason has been suggested. TANU is anxious to maintain con-
trol over ujamaa villages, and in fact its Central Committee
has regolved that they should all come under TANU supervi-
sion.1063 It 1s considered important to provide the necessary
ideological training and commitment, and to avoid the bureau-
cratism of the previous experience. TANU control may be
facilitated by the absence of legal rules. The actions of
its officials are less open tg challenge, and it 1s easier
to ward off the bureaucrats.lbl Regional and local TANU !
officials and committees discharge important functions in
the development and organisation of ujamaa villages. They
dismiss village leaders considered to be dishonest or in-
efficient, settle disputes, and intercede with governmental
authorities on behalf of Villages 165 ,

There are other instances where the Party or 1ts of~
ficials have tried to issue orders directly and to enforce
them. At various points, TANU groups have proclaimed "regu~
lations" on dress, and youth wingers have tried to enforce
compliance with them. It is difficult to see what connection
such regulations have with the ideology of TANU, and the:
fact that no law has been passed to give legal effect to the
"regulations" suggests that the top leadership is not per-
suaded of their ideological necesglity. (Indeed, the courts
have ruled that the regulations have nOXlegal effect, and
that it would be against the law to try to enforce them.166
The Party has also tried to control the parastatal sector
by summoning and questioning the managers of the enterprises,
although it has no constitutional or legal authority to do
this. It has intervened in an ad hoc manner, e.g. b{ over-
ruling action lawfully undertaken by the enterprises
The Party institutions have sometimes exercised dlsclpllnary

powers, and used coercion, when it would appear that they
had no legal powers.d

Thus it might look as if Tanzania is Jjettisoning law
and seriously developing alternative methods of control.
But it 1s unlikely that it has turned its back on the law.
Nyerere has recently stressed the importance of obeying: the

i
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law and the constitution. 169 He has also appointed a com-
mission to undertake a wide-ranging enquiry into the legal
system. Its main ta is to review the judiceclal system with
a view to making recommendations "which will ensure Justice
for the individual and for the state, by striking a proper
balance between the public interest and the interest of the
accused_person, in the context of the country's socialist
goals."170 TANU has promoted constitutional changes which
recognise explicitly the supremacy of the party over the
executive. All these developments show a continulng con-
cern with the constitutional and legal system and are hard-
ly consistent with its total abandonment. It is, neverthe-
less difficult to forcast the trends, and on the assumption
that law and ideology provide alternative ways to order soci-

ety, 1t maX be worthwhile to discuss the costs and benefits
of each. ,

The system of ideology provides for greater flexibility.
Because there are no firm rules laying down what might or
might not be done, it 1is easier to change strategies and
methods: as necessary. Thus the system of ideology may be
partlcularly relevant in times of rapid and fundamental change.
The communication of its norms may be easler.l72 The system
of ideology obviates or reduces the need for technically train-
ed professionals, and thus makes 1t possible for the general
public to participate in the legal system and ensures that
political leaders do not lose control to professionals. It
increases possibilities of popular control over the adminis-
tration: Ultimately the system of ideology, which depends on
persuasion, may be more efficient than the system of law, which
depends on coercion. If the population can be persuaded of
the ideology, control through the internalisation of norms
should be easier in the long run. Decentralisation is safer
to attempt and easier to achieve if there is a general under-
standing of, and commitment to, ideology. Decentralisation
which depends largely on legal provisions and structures not
backed by ideological understanding is unlikely to be success-
ful; it could lead to chaotic conditions and secessionist ten- .
dencies. Also, as we have suggested, ideology should ensure
that there is no premature hardening of the superstructure,
and that the ultimate goals are not lost sight of.

While the system of ideology may be superior in several
ways, it 1s also more difficult to operate. It depends on
a genulne understanding and internalisation of norms, both of
which are viery difficult to achieve. Ideology is frequently
ambiguous, and in concrete situations there may be considerable.
doubt about the correct line of action. The machinery for the |
resolution |of particular controversial interpretations is not |
readily: avdilable, and there may often be political reasons
why ambiguiities are best left as ambiguities. The legal sys-
tem woujld appear to have a better mechanism for the resolu-
tion of| ambiguities. The courts are under an obligation to
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decide controversies, although it is of course possﬂblegfor
them to decide these on narrow grounds, and so still leave
room for debate. Quite apart from the function of courts

in this regard, the nature of legal rules tends towards. cer-
tainty and predictabilifty. In the economic area, these]
qualities are important assets. It can also be arguyed that
public accountability is better achleved through law. Rules
specify what might or might not be done, and institutions ex-
ist to ensure compliance. Law may be important to inculcate
disclpline, regularity of procedures, and control over lower
level bureaucrats. Law may be more efficient in ensuring

the consolidation of social and economic gains. While it is
true, as Nyerere has argued, that laws guaranteeing individual
freedom cannot be effective without a natilonal ethic, it 1s
probably true that individual liberty may be seriously threat-
ened without law. Arbitrariness can flourish under the guise
of an ideological imperative, and cherished human values can
be trampled upon in the name of ideological progress. It is
true that such excesses and arbiltrariness are a distortion,
indeed a betrayal. of socialist ideology, but part of my ar-
gument is that it is difficult to get sufficient diffusion
of, and commitment to, the norms of the ideoclogy. Despite
the need for speciallsts, and complex institutlonal arrange—
ments, the legal system may be a better device for organ151ng
the tasks of government and governing. But this assumes that.
the law is responsive to ideology, not opposed to it.

Conclusion

We have looked at various aspects of the relationshlp
between law and 1deology While each has been discussed
separately there is no suggestion that an aspect exists to
the exclusion of others:. The relationship is much more com-
plex than any single aspect would suggest. This is not to
suggest that similar relationships exist in all countries.
There are different emphases in different kinds of socilety.
Sometimes these are the result of a deliberate choice, as in
the US and China, and sometimes it is unplanned, more a re-
sponse to the day-to-day pressures. There is little evi-
dence that Tanzania has made any deliberate choice in the
matter. Different sections of the leadership hold differ-
ent conceptions of the importance of law. Often the practice
does not live up to what is professed. We have seen at least
two points of view on this %;ate of affairs. The "legalists"
have argued that such inconsistency is dangerous and contri-
butes to serious injustice. They have called for greater re-
liance on legal rules and legal institutions. Another group
considers that fhe situation does not merit serious concern,
and that "legal chaos" is inevitable in the transition to
socialism.  In_ s as law strengthens the hand of bureau-
‘crats and ot; al; groups, t 4 pésitively
prefer "legal HAG A o
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Questions of this sort cannot be determined in the ab-
stract. Ideology has already served valuable functions in
defining national goals and establishilng criteria by which
to judge policy and action.)) It has given a sense of direc-
tion to the nation and helped to leglitimise valuable ideas
of human justice, equality and dignity. But we have also
seen that the ideology is not yet theory, and is a weak
guide to concrete action. There is lnsufficient under-
standing of, or adherence to, it on a wide basis. There
are sectlons of the population, including many among the
administration, who are hostile to it. Many of the argu-
ments advanced in this paper in favour of regulation through
ldeology assume a well developed coherent ideology which is
widely understood and accepted. If these conditions do not
obtain, the role of law is important: to provide procedures
which insure that all relevant information is gathered be-
fore decisions are taken; to specify criteria for the ex-
ercise or discretion, thus concretising the ideology; and
to 1limit excesses of power. Fidelity to law should be in-
sisted on so that those not committed to TANU ideology can
be held accountable. The arrogance of power, increasingly
recognlsed as a problem, can to some extent be checked by ,
an insistence on the people's legal rights, and the adminis-

7 trators public duties.

It may be, as the Chinese experience seems to suggest,
that the system of ideology is more suitable for rapid and
radical change, but that the system of law is then necessary
to consollidate the gains of that change and to provide for

a period of stability. As TANU increasingly asserts its

supremacy over other institutions, the legal system should

be regarded as an asset, rather than as something to avoid.
That law has been used by minority, exploiting classes, that
it can be employed to delay or frustrate political de0131ons,
and that an overlegalised society creates problems of access
to justice and can vitiate the political and social processes,
are valid criticisms, but in Tanzania, where TANU is now in
control of most institutions, law and the legal systems should
be used to promote socialism. As the public sector of the
eonomy expands, the need for discipline, and conformity to
economic planning, becomes crucial. It is doubtful if po-
litical exhortations can do much to control the public en-
terprlses ‘

: The more principled attack on law comes from certain
strands. in Marxist thought. But much of Marxist literature
is a critique of bourgoise systems, and the criticisms of
legal institutions have to be understood in that context.
Lukacs' piece was based on an optimism that socialism would be
achieved quickly once the capitalist relations of production -
were aboplished. After progressive political leadership is
in power, the law becomes a means at its disposal. The sup-
port ofl its followers should be consolidated through the law, -
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while those opposed to it should be checked and controlled ?
through the law. i

It is not suggested that Tanzanla should convert e?eryf
relationship, and every problem, into a legal one. There
are certaln areas where law should only be a last resort.
The methods of dispute settlement that persist are impor-
tant to ensure a sense of community and to encourage laj
participation. Many inter-personal and local problems are .
best left to local regulation. Law, on the other hand, is
better suited for the regulation of complex economic insti-
tutions. There is no suggestion that ideology should be
underplayed; law must not be used to emasculate the politi-
cal process. Perhaps ideology is better addressed to the
masses, in order to provide a general orientation to nocrms
and change, but law should be addressed to bureaucrats,
setting forth with specificity how public power is to be
used. As we get into the complex problems of economic
management, it is probable that law will have to provide
discretion and flexibility, but these can only be employed
correctly if there is a strong ideological understanding.
Nor is it suggested that no initiatives or programmes should
be undertaken before there is law. Optimum arrangements and
detailed policy often become apparent only after some é&x- |
perience has been gained, as- in the ujamaa villagisation
programme. Legislation based on such experience is clearly
likely to be more relevant and durable than legislation
planned in advance of experience.

If law is to serve its proper role in the achievement
of socialist goals in Tanzania, i1t will be necessary to make
it more intelligible to the layman.l173 It 1s necessary to
move away from the present drafting style, so that law is:
more easily understood. When legislative.proposals are
still published in English, it is not improbable that few
legislators realise the purport of the law they are debating
and enacting. There is need for a more concerted effort to
move away from many of the traditions of the common- law, and
in particular to gemphasise that the Tanzania courts are free
from the shackles of English precedent. There is need for
new institutions of control, like the Soviet procurator, and
modification of the Permanent Commission of Enquiry, to en=-
sure that law 1s strictly binding on, and adhered to by,
bureaucrats and other public agenciles. There 1s need«<to re-
late legal education more clearly to the obJectives and strat-
egies of socialism. There is need for a greater, general un-
derstanding of the mechanisms and techniques of law. ’

¥*The author is grateful to the SwedishQSocial Sclence Research
Council for a grant which supported this study. He is also
grateful for helpful comments on a draft of this article by a
number of friends, particularly Richard Abel, Gyula Eorsi,



i
!

Pt e
f 3 : PR
4 N

Robert}Martin, Kemal Mustarfa, James Paul, David Trubek,
William Twining, and William Whitford. An earlier vepr-
sion of this article appeared in the East African Law



85

FOOTNOTES

lThis stands on i1ts head much of the criticism levelled

at African societies for having no "law." Africans and "1lib-

eral" foreign scholars were often concerned to argue that

Africans did have "law." Both positions stemmed from bour-

geois ideologies of law. It could, on the other hand, be :
argued that it shows the superiority of African socieites that N

they

Marx,

needed no "law." P L

20skar Lange, I Political Economy, 25 (1963).

3For a vivid and succinct account of this process, see
Preface to the Critique of Pollitical Economy.

In the social production of their existence, men 1n—
evitably enter into definite relations, which are in-
dependent of their will, namely relations of produc-
tion appropriate to a given stage in the development

of their material forces of production. The totality
of these relations of production constitutes the
economic structure of society, the real foundaﬁlon5

on which arises a legal and political superstr&cture
and to which correspond definite forms of soclal con-
sciousness. The mode of production of material life
conditions the general process of social, political

and intellectual 1ife. It is not the consciousness

of men that determines their existence, but their
social existence that determines their con301o@sness

At a certain stage of development, the material pro-
ductive forces of socilety come into conflict with .

the existing relations of production or - this merely
expresses the same thing in lIegal terms - with the
property relations within the framework of which they
have operated. From forms of development of the forces
of production, these relations turn into their fetters.
Then begins an era of social revolutlion. The changes
in the economic foundations lead sooner or later to

the transformation of the whole immense superstructure.
In studying such transformations it 1is always necessary
to distinguish between the material transformation of
the economic conditions of production, which can be de-
termined with the precision of natural science, and the
legal, political, religious, artistic or philosophic -
in short, ideological forms in which men become con-
scious of this conflict and fight it out. Just as one
does not judge an individual by what he thinks about
himself, so one cannot judge such a perlod of transfor—
mation by its consciousness, but, on the contnary thi
consciousness must be explained from the contﬁadictlons
of material life, from the conflict existing between the
social forces f production and the relations of produc—
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)MAn attempt has been made to apply separate terms to
the 1ldeology which Justifles an existing system and one
which looks to a new system. Karl Mannheim suggested that
"ideology" be reserved for the former and "utopla" used
for the latter. See his Ideology and Utopla, 1946.

This suggestion has not generally been accepted, partly
because of the ambiguities in the word utopia. Marx and -
Engels had attacked their socialist predecessors for being
utopian, and clalmed that their own methods were scientific.
See Engels, Socialism: Utopian and Sclentifiec, (1892) in
Marx & Engels, Selected Works 379 (1970).

SFor an elaboration of the distinction, see Frank
Schurman, Ideology and Organisation in China, 1968.

6Engels has discussed the factors leading to a certain
degree of autonomy in the legal system. Among them he men-
tions the pressure of the system towards the internal con-
sistency of its rules and concepts, arising from the fact
that the system is administered by professionals.  See his
letters to Bloch (p. 692) and Schmidt (p. 694) in Marx and
Engels Selected Works (1970).

7Discu331ons of the nature of law then become more than
merely academic arguments Such, for example, was the case
in Chile during Allende's regime. The leftewlng scholars
attacked the traditional manner of viewing law as "the written
expre3510n of the dominant spirit in society, expressing the
co—existence of all in harmony." They saw law as promoting
the interests of certailn classes. The right-wing scholars
retaliated, and typical of their argument was the statement
in the conservatlve newspaper, E1 Mercurio, "that those who
strive to make law descend to the level of human interests
compromise the autonomy of legal science and of society it-
self." See Zemelman and Leon,in Medhurst, Allende's Chile

92 (197“)

8Georg Lukacs, "Legality and Illegality," in History
and Class Consciousness, 1971.

9Ju%ius Nyerere, Freedom and Unity 20 (1966).

10H§nsard 28 June 1962.

11Féeedom and Unity, p. 121.

l2Reprinted in his collected speeches, Law and its Ad-
ministration in a One Party State (1973), compiled and edited
by James jand Kassam, p. 69. He went on to say that the reten-
tion jof the law in force before independence 1s "an indication
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that the traditional concepts of law and Jjustice are still
applicable " , :

13Reprinted in Freedom and Unity, p. 162.

14Reprinted in Nyerere, Freedom and Soclalism, 19&8,
p. 337. T
15The guidelines were issued in the wake of the coup
d'etat in Uganda when Amin overthrew Obote, and the attempted
invasion of Guinea by Portugal. On the guldelines, see '
Biamark U. Mwansasu, I (4) The African Review 1 (1972).

16mhe Daily News, 10 April 1974.

1TFreedom and Unity, p. 201.

18The One Party Constitution was promulgated in 1965,
following the recommendations of a special Presidential Com-
mission to advise on its form. Report of the Presidential
Commission on the Establishment of a Democratic One Party
State, Dar es Salaam (1965). For an analysis of the Consti-
tution, see McAuslan and Ghai, "Constitutional Innovation
and6gollt1ca1 Stability in Tanzania" 4 J. Mod. Af. Stud 479
(1966)

197he Party decided in May 1974 to change the rulés to
ensure that only the dedicated joined the ranks of ithe. Party.
Daily News, 14 May 1974. Since this paper was written, the
party has further decided that no one shall be admitted to
membership unless he has studles the ideoclogy of the party
for a minimum period of 3 months. Daily News, June 1975.

2ODaiiy News, 28 November 1974.

2lrhe four principles were: 1. As far as possible our
institutions of government must be such as can be understood
by the people. 2. The executive must have the necessary
power to carry out the functions of a modern state. 3. Par-
liament must remain sovereign. 4. The Rule of Law must be
preserved. For a comprehensive analysis of the 1962 Consti-
tution, see McAuslan, "The Republican Constitution of Tangan-
yika," 13 Inter. and Comp. Law Quart. 502 (1964).

221t was argued by both Nyerere and the Presidential
Commission that the de jure recognition of TANU as the sole
party would allow the removal of strict party discipline and
the "whip" system, make election to the National Assempbly
more widely contested since there would no longer be ed for
an official TANU candldate, and permit freer debate i the
Assembly.:~ : : : 0 2 e




23See Thoden van Velzen and J.J. Sterkenburg, "Stir-

rings in the National Assembly," in 4 Kronlek van Afrika,
298 (1968).

2lvan Velzen and Sterkenburg, "The Party Supreme,' in
1 Kroniek van Afrika, 65 (1969).

25The decision to amend the constitution was taken by
the National Executive Committee at i1ts meeting in November
1974. The amendments were adopted in June 1975 (Interim
Constitution of Tanzania (Amendment) Act, 1975). The pre-
amble is modified to reflect the commitment to socialism,
the number of directly elected members is reduced. There
is an increase in the indirectly elected members. Each
region is to be represented by a member chosen by the Assem-
bly from nominations submitted by the regional TANU committee.
It is probable that the decision to amend the constitution
was taken 1ln response to the rejection by the Assembly in
1973 of the budget which increased taxes. The President
threatened to dissolve the Assembly, and so force new elec-
tions both/ to the Assembly and the Presidency. The TANU
study groups criticised the MPs, and said that the incident
showed that the Party had not achieved its declared objective
to. conbrol.all national institutions. Dally News, 4 December
1973.

26"Ten Yéars after independence," reprinted in Freedom
and Development 282 (1973).

27Freedom and Socialism, pp. 24-25.

28Freedom and Socialism, p. 27.

29In April 1967, Nyerere offered to answer questions from
the MPs on the Arusha Declaration. Almost all the questions
related to the leadership code, and tended to be critical of
the restrictions imposed by it. Arusha Declaration: Answers
to Questions (1967).

3QSeerNyer'er'e's "Socialism is not Racialism," in Freedom
and Socialism, p. 257.

31paily News, 10 April 1974.

32This position has been most strongly argued by Issa
Shivjl, sepe The Silent Class Struggle (1969) and The Silent
Class Struggle Continues (1973). See also van Velzen, 'Staff,
Kulaks and| Peasants," in Cliffe and Saul, 2 Soclalism in Tan-
zania 152 (1973). Shivji's position has been attacked by
Reginald Green: "The Tanzanlan public sector elite have ac-
ceptedﬁmaterial rewards very substantially below those of
neighbouring states and below those which pertained in Tan-
zania itself in the late 1960s. Neilther morale nor, a fortiori
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loyalty has faltered generally, nor can it realistigcally be
said that broad elite efforts to sabotage the impleﬁentation
of the Arusha Declaration and Mwongozo have been the onder

of the day. Creatlve and energetic attempts at implementa-
tion have been at least as common with an intermediate stance
-in which a genulne puzzlement as to how to proceed jand a tend-
ency to be quite cautious in making changes more commorn than
either of the two extreme positions." "Towards Uj a 'and -
Kujitegemeh: Income Distribution and Absolute Poverty Erad-
iction Aspects of the Tanzanla Transition to Socialism;" IDS
Discussion Paper, no. 66 (Univ. of Sussex, 1974). !

33See, e.g., Cliffe, "Socialist Transformation and Party
Development ," in 1 Socialism in Tanzania 266, 273 (1973). He
says "My favourite example i1s the District Council which de-
cided the most 1mportant step they could take to implement the
policy of Socialism and Self-Reliance was to become more self-
reliant financially by cutting down on the practice of refund-
ing school fees to the very poorest inhabitants!"

34E.g., Samorf, Tanzania chap. 8 (1974).

35See Nellis, A Theory of Ideology (1972) and Ingle,
"Compulsion and Rural Development in Tanzania," 4 Canadian
Journal of African Studies 77 (1970); Finuncane Rural De-
velopment and Bureaucracy in Tanzania: The Case of Mwanza
Region (1974). : ;

36Ingle,>og. cit.

37see on this point, Sawyerr, "Internal Conflict of Laws
in East Africa," in Sawyerr (ed.) East African Law; and Social
Change, 1966. For a summary of the Tanzania legal system, see
Ghai "Tanzania" in the National Reports, Internatlonal Encylo-
paedia of Comparative Law (1974).

The relevant legislation is Judicature and Application of Laws
Ordinance, 1961 (Cap. 453) and the Magistrate Courts Act, 1973
(Cap. 537).

38Decree No. 1 of 1964,
39Tanganyika Order in Council, 1920, art. 24.

40The power to promulgate the Declarations is provided
for in Sec. 9A of the Judicature and Application of Laws Or-
dinance. The Declaration on the Law of Persons, covering
marriage, divorce and guardianship, was promulgated by GN.
279 of 1963, and the Law of Inheritance by GN. 436 of 1963.

qlNyarubanga (Enfranchisement) Act, No. 1 of 1965 re-
pealed and replaced by the Customary leaseholds (Enfranchlse—
ment) Act, No. 47 of 1968. See on this, James, Ldnd Tenure
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and Pofiqylin Tanzania chap. 3 (1971).

42gee for example, Kapasya s/o Mwaiping v. Mwendilemo s/o0
Mwakyusa (1968) H.C.D. n. 88, when the High Court refused to
accept a rule of customary law on the ground that "it would
be contrary to the principles of natural justice." For other
cases where the High Court has adopted a similar attitude,
see Chibaya s/o Mbuyape v. James s/o Mlewa (1967) H.C.D. n.
43, and Mtariro Musita v Mwita Marianya (1968) H.C.D. n. 82.
For a useful discussion of the problem, See Earle E. Seaton,
"Customary Law and the Courts" (@imeo, 1970).

u3See_for example, R. v. Amkeyo (1917) 7 E.A.L.R. 14,
for the attitude of the courts towards customary marriages.
When there was a clash between tradltional African values
and British values, the former gave way. As 1t was saild in
Hakan Bibi v. Mohammed (1955) 28 KLR 91, 112: "It is a matter
of comnmon $ense that there cannot be in one colony at one and
the same time two conflictling concepts of natural justice, ,
public jorder or morality. If there is conflict then it is the
concepts of the Suzerain Power which will prevail." :

ql!MusZ;Lim law is applicable to African muslim communities
under the Magistrates Court Act, 1968, sec. 91 (1); and to
Asian muslims by practice as affirmed in Maleksultan v. Jeray
"(1955) (22 EACA 142. Hindu law 1s applied under the Marrilage,
Divorce and Succession (non-Christian Asiatics) Ordinance,
cap. 122.

45The‘Ismaili community has, for example, 1ts own con-
stitution %hich deals, inter alia, with matters of family
law, and its own tribunal which, at least until the Marriage
Act, 1971, adjudicated in cases of dlvorce and guardianship. g
The Hindus also had considerable autonomy in matters of family -
law. .

h6see Morris and Read, Indirect Rule and the Search for
Justice (1972)’especially chap. 5. '

“7Georges, Law and its Administration in a One Party State
chap. 1. i

} M?Me orandum by the Tanzania government to the African ]
Conferpnc%oon Local Courts and Customary Law, 1963. Reprintedi
in the;Prwceedings of the Conference 107 (1963).

4QSeel, for example, the Buildings Acquisition Act,‘197l,_§
which éxclpdes appeals to courts. In the area of land matters;
see the discussion by McAuslan, in Sawyerr, op. cit., and »§

James,  op. cit.

5?See paras. 98-99 of the Re-Statement of Customary Law
(GN 279/1963)
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5lafrican Chiefs Act, No. 53 of 1969.

52See Samoff, op. cit., and Njohole in Proctor The
Cell System of the Tanganyka Africa National Union i (1971):
"of all the functions performed by cell leaders, theg one

which takes most time is handling disputes between dell: jmem-
bers."

53Magistrates Courts (Amend.) Act, 1968 (No. 18). It
sets up Arbitration Tribunals in all the wards to which|the
parties may submit their disputes. If the decision of the
‘Tribunal is acceptable to the parties, it becomes binding
and may be enforced as if 1t were an order of the primary
court. See Martin, Personal Freedom and Law in Tanzania
70-71 (1974), and Read in Annual Survey of African LawL_1963,
137-139 (1973). ,

54Tne Standard, 27 August 1970.

55Nationalist, 3 March 1971.

56Freedom and Unity, p. 131. ' f

57Freedom and Unity, p. 268.

58Freedom and Socialism, p. 8.

59Freedom and Soeialism, p. 304. Compare the very similar
views of Allende who, speaking of .the lmportance of the princi-
ple of legality, said "that it was achieved after the struggle
of many generatlons against absolutism and the arbitrary use
of the power of the state." See his first annual message to

Congress, 21 May 1971, reprinted in Allende, Chile's Road to
Socialism, 147 (1973).

60Freedom and Soclalism, p. 304.

61lFreedom and Unity, p. 312.

62Preedom and Socialism, p. 110.

63Freedom and Unity, p. 132,

64Th1is has been one of the themes of his speeches at
judicial conferences. See his call to TANU elders to act as
watchdogs over courts. Standard, 5 Feb. 1971.

653ee his speech to the Judges and Magistrates Conference,
Nov. 11, 1968 (mimeo).

66Se@ his- speech in the National Assembly introdu01ng the
1969 amendments ;Magistrates Court L T Mbntionlng com-
plaints against imary courts, he saild, "The gOVernment
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has endeavored to investigate the reason behind this matter. ,
One thing discovered after this investigation is that many in-
digenous people in this country still remember the o0ld system
in decision-making that all their disputes were heard and de-
cided by a group of people and not by a single person. It

was a certain group of elders of a certain area who met either
under a chlef or any other leader and they as a group heard and
gave decisions on ali disputes_brought to them. They heard

the evidence brought to them and because they took in consid-
eration the social values prevalling 1n the area and because
thought was given tp the gravity of the dispute including the
social effects involved, eventually thelr declsion satisfied
more people generally and this brought respect to such elders."

Kawawa also inclines towards more direct, "popular" modes of
doing Justice In May 1971 he urged workers to take possession
of the property of their employers who run away from the coun- .
try without meeting thelr obligatlons to the workers. Such ‘
employers were thleves, whose property shall be confiscated by
the workers who should look after it and then inform the gov-
ernment. Sunday News, 2 May 1971. More recently he has saild
that the only remedy agalnst thefts of public money is to give
power to the people to bring the culprits to book. Workers ‘
have a petter knowledge of those who defraud, and even if such-
defrauders are acquitted by courts because of legal techincal-!
ities, their property should be confiscated and they should be
put behlnd bars. Daily News, 18 June 1975.

67Boman1 s pronouncements on the subject are few. This
paragraph is based on a talk he gave at the then University
College, Dar es Salaam, on "The Machinery of Justice," which
is reprlnted in the East Africa Journal 16 (May 1966).

68He gave several public speeches during his stay in
Tanzania. These have now been compiled and edited by James
and Kassam and published as Law and Its Administration in
a One Party State (1973).

69" Traditionalism and Professionalism," Id. 33.
701d. 63-64.

71;@_ 29.
72;9 92-93, 109.

73See |Engels' letters to Bloch and Schmidt, Marx and
Engels; Selected Works 692, 694 (1970).

74Ibig ; see also L. Althusser, "Contradiction and
Overdeterminatlon," 41 New Left Review (Jan-Feb 1964);
Lange, supfa note 2, chaps. 2- 3

; |
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753ee H. Alavhi, "The State in Post-Colonial Socdieties -
Pakistan and Bangladesh " 74 New Left Review (July-Aug. 1972)
J. Saul, "The State in Post-Colonial Societies: Tanganila,"
in R. Milliband and Savile (ed.) The Socialist Reglster (1974).

76FOP some discussion on this, see Shivjl, Classg Stfug—

gles in Tanzania (1976) and Saul, supra note 75

77See particularly Pashukanis' essay, "The Gene%al

Theory of Law and Marxism" (1927) reprinted in Soviet Legal

Philosophy (1951) (Babb trans.).

78In the Presidential elections in 1970, Allende obtained
36.3% votes; his two opponents, Alessandri and Tomic, obtained

35% and 27.8% respectively.

79For the considerable literature on the Chilean episode,
see Debray, Conversation with Allende (1972); Allende, Chile's
Road to Socialism (1973); Sweezey and Magdoff (eds.)} Revolu-

tion and Counter Revolution in Chile (1974); Birns (ed.

The

 End of Chilean Democracy (1974); Medhurst, Allende s Chile

(1974). ;

|

80see Eduardo Novoa Monreal, 7 Revista de la U%iVérsidad

Tecnia del Estado (April 1972); see also Viera - Gallo, '"The

- Legal System and Socialism," (1972) Wisconsin Law Review 754,

81Capturing the spirit of the debates, Debray,wrltes

In a continent where every lieutenant-colonel | gives
three speeches a day on the Natlonal Revolution, the
Chileans have to be satisfied with a government which
modestly calls itself "popular." The punctillous
prose of speeches, of editorials in the major news-
papers, of television discussions, of parliamentary
debates and of the principal ongoing polemics will
thrill no one, unless he is a graduate in Constitu-~
tional Law. The principal objects of these dis-
putes are whether this bill is legal, whether that
nationalization decree is or is not within the
powers of the Executive, whether: the workers have
not inadvertently misinterpreted some article of
the Constitution in throwing out a bankrupt factory
owner. From top to bottom of the adminlistrative.
hierarchy, from one end of the country to the other,
the front of the stage is occupied by an interminable
legal wrangle,its terms provisions of the legal code,
verdicts in the lower courts, grounds for a de01sion,
counter-charges and appeals. The key word in all
these disputes, dell¥erately inflated to the dimen-
sions of a national drama by the bourgeoisie and 1its
communication, is not Revolution, op Justice,
or Liberation, or Proletariat, but Legality, the tabu




term, the obsesslonal leitmotif, and the visible
stake. Since jurisprudence 1s limited in these
questions and no one yet knows precisely who is
the arbiter or who has the last work - in the
Popular Government, in the Supreme Court, Par-
liament and perhaps one day among the interested
parties themselves - there is enormous confusion-
and interest is rapidly waning. But then one
realizes that this whole spectacle 1s a trompe-
1l'oell, and that the reality behind thils screen
resembles nelther a court-room, nor a tribunal,
nor a panel scussion, but a closed field in
which exploitee and exploiters, peasants and

big landowners, workers and trusts, patriots and
imperialists, directly confront one another in
every corner of the country. Conversations with
Allende (1972). '

82James, "Implementing the Arusha Declaration," 3 (2)
The African Review 179 (1973).

83Seé the discussion in Martin, Personal Freedom and
the Law in Tanzania (1974).

SWEQQ 98, quoting from an article by Boehringer, "De-
- velopment ‘in Criminology in Tanzania."

85The President said that unless the culprits were polnted
out, each family would lose 10 head of cattle. Some of the
cattle would be given to those families whose cattle were stol-
en. The rest were to be kept by the government. He also ‘
ordered the police to round up all the cattle rustlers in the
area. Daily News, 22 November 1974.

86Thé legislation is the Collective Punishment Ordinance,
cap. T4 and the Stock Theft Ordinance, cap. 422. Both were
enacted during the colonial period.

87Martin, note 83 supra, p. 92-93.
881p1d.

%9ijd.

: | E
90Thus, for example, when a commission to review the le- -
gal system was announced in November 1974, the reason given
for its appointment was that the legal system "gives chances .
to some criminals to escape punishment." Daily News, 9 Novem-.
ber 1974. Kawawa has complained that despite the tightening
of the law, there are few convictions. Daily News, 18 June
1975. |

i
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91There have been complaints by the Registrar of Build-
ings that certain tenants use the legal process to frustrate
action against them. When attempts have been madg toevict
1llegal tenants, they have sought court injunctions, and
sometimes the sults have taken two years, while tenanﬁs con~
tinue in possession. Daily News, 8 January 1975. L

92As James polnts out, Nyerere himself has agree@ that
such compensation is just and proper, supra note 82 at 183.

93See, e.g., Bomani, supra note 67. See also. the paper
by a resident maglistrate, Maganga, "Need for Criminal Law
Reform After the Arusha Declaration," prepared for the Judges
and Magistrates Conference, Dar es Salaam, 1968,

Il4see Martin, supra note 83, at 57.
953ee Nyerere's remarks on the sentence, which He sald

the government must accept nevertheless. Freedom and Unity,
p. 298.

965ee Read, "Minimum Sentences 1in Tanzania," 9 J AT.
Law 20 (1965); Huber, "Statutory Interpretation and 5udic ial
Discretion," J. of the Denning Law Society 99 (1967)

; 9TR v. Mwalipamila Kadine, Tanz. Gaz. Supp.,No 2 of
1966. : ;

98Re An Application by Bukoba Gymkhana Clubé(l963) E.A.
478. ‘ ? «

99similar cases have also arisen in Kenya, where attempts
have been made to implement Africanisation policies through
colonial licensing legislation. See Fernando v. Kericho
Liquor Licensing Court (1968) E.A. 6.40.

1001t is not unusual for TANU or other officials to direct
how discretion should be exercised by the licensing authorities.
See, e.g., The Nationalist, 11 October 1967: the Transport Li-
censing Authority was committed by the Party to preferential
treatment of public corporations, parastatals and African
traders in granting transport licenses. Under Mwangozo, the
party is committed even more strongly to glving such direc-
tions.

10lsome of these problems are discussed by Bayne, "Admini-
strative Authorities and Government Policy," 2 Eastern Africa
Law Review 343 (1969).

102H5zara, Communists and Their Law 71 (1969)

; 103"Cqu in the Adminis’
Tanzanla," (1 T geséand~Mag¢$h,
June 1969, Mwanza.

”_pn_@j Juitice in
'COHf,renie,<13~15
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Iouli 9. For a somewhat similar approach, see Eorsl,

"Some Problems of Making the Law," 4 East African Law J.
272 (1967).

105penal Code, s. b, as amended by the Administration
of Justice (Miscellaneous Amendments) Act, 1971 (no. 26).
The section previously had required the courts to apply
principles of English law in the interpretation of the

Code. The courts are now to be guilded by the "principle
of natural justice."

A nﬁw Interpretation and General Clauses Act was passed 1n
197

LOGSee J. Cohen, in The Criminal Process in the People's
Republic of China, Introduction (19638).

107 ybman, "Mao and Mediation: Dispute Settlement in
Communist . China," 55 Californla Law Review 1284,

_ l'08The Ministry of Justice kept a close eye on viola-
tions of laW'by the government and prepared reactive legis-
lation whenever necessary (Information in 1964 from the then
Parliamentary Draftsman).

. 109Sege, for example, repeated amendments to the legis-
lation on land, trade dispute settlement, agriculture,and
rent restrlction in the f{irst few years of independence.

ElONo. 15.
1llcap. 22.
1

jlzln order to strengthen 'self-help' schemes, the Penal
Code was amended in 1962 by the Penal Code (Amendment) (no.

3) Act to make it an offence for "any person who with intent
to impede, obstruct, prevent or defeat any self-help scheme
approved by the Regional Commissioner or the Area Commissioner
or any self-help scheme of a type approved by the Regional
Commissloner or Area Commissioner, dissuades or attempts to
to.dissuade any person from offering his service, or from
assisting, in connection therewlth, shall be guilty of an
offence and liable on conviction to a fine not exceeding

Shs 1000 ¢or to imprisonment for a term not exceeding six
months, o# to both such fine and imprisonment.”

In a case‘in 1963 (Rep. v. Salum Mwifal & Others, Cr. Rev. No.
305), it w;s held that the amendment did not make the refusal ..
of a person to participate in a self-help scheme an offence.
Perhaps the local authorities continued to regard such a ,
person as  an offender, for the issue came up again before the:
courts in 1967 when the earlier interpretation was affirmed,
Saidi Bakiri Kionywaki v. Rep. (1967) H.C.D. 443,

i
i
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113n0. 47, Conflicts between courts and tribunals! have
ariseg over the question of Jurisdiction, See Jamesg, supra
note o62.

1l4Magistrates Court (Amend.) Act, 1964, no. 67.
115Magistrates Courts (Amend.) Act, 1969, no. 18
1161p14. o
117prpitration Tribunal Regulations, G.N. 219 §f 1969.
118see note 52, supra; for an account of why the post of

cell leader was established, see Leviney,in Cliffe and Saul,
I Socialism in Tanzania 39 (1973).

119see Nijohole, p. 4- 5, in The Cell System, supra note
52. It is not clear what the function of the cell leader is
in this regard now with the establishment of the Arbltration
Tribunals.

120A useful summary of studies of cell leaders is to be
found in Levine (see note 118).

12l5ee, e.g., Samoff, supra note 52.

1225ee studies in The Cell System, supra note 52.
1235¢¢ Levine, supra note 118, pp. 332-333.

12hmhis was Kawawa's point. See note 66. Georges, on
the other hand, argued that primary court magistrates were not
young. "The figures showed that about 40 per cent of Primary
Court Magistrates were over 40 years old, and another 40 per-
cent between 20 and 40 years old. Only 4 per cent were under
29 and 2 per cent under 25." Law and its Administration in
a One Party State, p. 38.

125Management resistence to worker participation, and
indeed the very narrow concept of worker participation it~
self, is discussed by Mapolu, "The Organisation and Partici-
pation of Workers in Tanzanla," The African Review 381 (1972).

12\6PublfL.c enterprises continued the practice of the pre-
viously private firms of paying bonuses to their employees.
In 1972, when the National Bank of Commerce awarded bonuses
equivalent to 10 per cent of an employee's salary, there was
a considerable public outery, and the National Executive Com-
mittee denounced the awarding of bonuses as contrary t@ the
national ethlc and as pandering to base motives

1271n 1969 th -National Bank of" Commerce through a sub-
sidiary, Karadha, announced a scheme to- provide hire purchase
finance for purchase of private vehicles by Party and govern-
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ment leaders, as well as senior civil servants. The NEC
again reacted strongly, criticised the decision as con-
trary to the Tanzanla ethic of frugality and egalitarianism,
and Instructed the government to 1ssue directives for the
scrapping of the scheme.

12874 has been sald that law in the Soviet Union is
"embryonic communist morality" (Tay, "Gemelnschaft, Gesell-
schaft, Mobilisation and Administration: The Future of
Law in Communist China," Asia Quarterly 267 (1971)) and Ber-
man thinks that education is one of the chief purposes of
the law in Russla. See "The Educational Role of the Soviet
%ougts" 21 Int'l. & Comp. L.Q. 81, and Justice in the USSR

1963).

1290n the evolution of the constitutional system, see
- McAuslan, note 21 supra, McAuslan and Ghai, note 18 supra,
and Ghai "Constitutions and the Political Order in East
Afrlca", 21 Int'l. & Comp. L.Q. 403 (1972).

130For a study of land reforms see James, note 41 supra.
Flmbo argues that these reforms are not particularly 5001a115t
"Land, Socialism and Law in Tanzania," in Ruhumbika (ed.),
Towards Ujamaa (1974).

131Freehold Titles (Conversion) and Government Leases
Act, 1963 No. 24, and Government Leasehold (Conversion to
Rights of Occupancy) Act, 1969, No. 4k,

2132NyarubanJa Tenure (Enfranchisement) Act, 1965, No.
1, aﬂd Customary Leaseholds (Enfranchisement) Act 1968
No. 47. .

1335,11d1ngs Acquisition Act, 1971, No. 13.

'1348ee particularly Bradley, "Legal Aspects of the Nation-
alisation in Tanzania," East African Law Journal 149 (1967),
and Rahim, "Legislative Implementation of the Arusha Declara- -
tion," 4 East African Law Journal 183 (1968). i

§135This has been achieved primarily by giving legal
effect tp the leadership code of the Arusha Declaration.
For a discussion of how this was done, see Rahim, note 134
supra.

§l35WPitten Laws (Miscellaneous Amendments) Acts, 1970
adds:a new section, 284A, to the Penal Code penalizing an
employeel of the government, Party, or a public agency, in-
cluding public enterprises, if he "by any willful act or
omissionl, or by his negligence or misconduct, or by reason
of his fpilure to take reasonable care or to discharge his =
‘duties in a reasonable manner, causes hils employer to suffer ¢
aipeéuniary loss or any damage to any property owned by or o

i
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in the possession of his employer." He can thus be dbrdered
to pay compensation to the employer for the loss caused.

Instances of shifting the burden of proof can be found in
Sec. 12 of the National Security Act, 1970, Secs. 10 and
14 of the Prevention of Corruption Act, 1971, No. 16, and
Sec. 58 of the Exchange Control Act, 1971. s

137For a history of the provision, and a discussion of
how 1t operates today, see Sawyerr, "Discriminatory Restric-
tions in Private Dispositions of Land in Tanganylka: A
Second Look," 13 J.A.L. 2 (1969).

138gee Lyall, "Consent to Disposition of Land in Tan-
zania: Socialism or Extension of Private Property?" 4 EALR
247 (1971).

139he 1ocal Industries (Refund of Custom Duties)

Ordinance, cap. 289, enables the Minister of Finance to re-
fund duties on goods 1mported for use 1ln approved industries.
Approved industries are set out in the schedule to the legis-~
lation, but it is possible for the Minister to add to the
schedule. The order of the Minlister can set out the terms
on which, and duration for which, the refunds are permitted,
as well as the person or persons eligible. The Customs
Tariff Act authorises the Minister to remit custom duties
on imports. He may remlt in whole or in part any duty pay-
able by any person on any goods lmported if he is satisflied
that it is in the public interest to do so. The Imports,
Exports and Essential Supplies Act enables the government
to restrict or prohibit imports of any goods or from any
countries. ‘

1407he most important legislation in this regard is
The Agricultural Products (Control and Marketing) Act,
1962, No. 56, now cap. 486.

141Foreign Protection Investment Act, 1963, Cap. 533.
The Act provides for a certificate of protection which then
entitles the holder to the benefit of the guarantees. But
the certificate is given at the discretlon of the Mlnister
for finance. This is post~colonial legislation.

142The Law Soclety's memo, which stressed the need to
protect the bourgeols conception of human rights, was printed

in 20 Bulletin of the International Commission of Jurilsts,
' 50-56 (Sept. 196L).

143Carey, "The Law Society Seminar: a forward look,"
1 EALR 102 (1968). i !

14hye have se&nﬁfiat this was in part Georges response
See also a paper by M.H.A. Kwikima, theén a senior resident



magistrate and later a judge of the High Court. "Most
fortunately the Declaration itself lays down Democracy as

a cardinal condition of socialism. And who can isolate
democracy from the Rule of Law? The two are bedfellows.

One cannot exist 1n the absence of the other. No individual
can enjoy his fundamental rights unless the Rule of Law pre-
valls." ("The Arusha Declaration and the Role of the Magis-

trate,”" p. 2 (Judges' and Magistrates' Conference, 1969,
Mwanza) mimeo. )

145see Seaton, "Current trends ...." Id. The two
positions are not incompatlble wlth each other, and in
the paper cited in the previous footnote, Kwikima goes
on to warn hils colleagues that they should identify them-
selves with the people, "live with the people, talk thelr
language and think their thoughts. This 1s our only salva-
tion ......" Id. p. 8.

1467he African Confidential (1964) reports a meeting
of judges and magistrates in which they expressed considerable
~disquiet at the handling of the ujamaa cases. Protesting
agailnst Chief Justice Saidi's alleged verbal directlve that
cases inv@lving individuals and ujamaa villages should not
be heard in the Primary or District courts, but should be
taken /directly to him, they moved that "this conference of
.-judges and magistrates, conscilous of the difficulties that
arise in the acquisition of land for the purposes of set-
ting up ujamaa villages and apprehensive of the consequences
of overzealous efforts on the part of some people, hereby
resolves that until it is seen fit by Parliament to change
the 1aw, the courts must apply the existing laws as best
as we can." (Personal Information).

At a meetlng of government lawyers 1n 1973, anxiety was ex-
pressed at the use of the Preventive Detention Act when there
was enough evidence to go to court. They criticlsed certailn
arrests under the Exchange Control Act, and slow police in-
vestigations which delayed trials, and urged need for law
reform. Daily News, 15, 16 November 1974.

1471n 1974, in a circular to The Law Society, the
Government announced its intention to reorganise the private
legal profession. Under the proposals, lawyers would work
in firms of 4 or 5, all of which firms would be members of
the Law Soclety. There would be a celling on salaries, al-
though bohuses would be allowed from the income of the firm.
All the assets of the firms would be vested in the parent
association.

%48See footnote 34.

%ugsee The Weekly Review (Nairobi), 12 May 1975, which
suggests that there 1s widespread evaslion of the code. When.
L]
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the Builldings Acquisition Act was passed, one of t e jUSti—
fications was that it would get at those leaders who had
evaded the code. The establishment of the Leadership Code
(Enforcement) Committee (Act of 1974) suggests that dif-
ficulties have been encountered in its enforcement, The
Party has expelled certain members for non—complia?ceq

150m0y law reform as a means of deception, se Feﬁder,
"Counterreform," in Stavenhagen (ed.) Agrarian Proplems and
Peasant Movements. in Litin America  (1970) ; see alsb M
Edelman, The Symbollc Uses of Politics (196&)

151l5ames” eriticism, note 82 supra, stems in considerable
part from the inconsistent use of the rule of compensation
for unexhausted improvements. The courts readily award such
compensation when an ujamaa village is not a party.

15255 Schurmann has sald, "The more an organisation
turns into a command-issuing body, the more it has to .grapple
with the concrete technicalities of command. This inevitably
begins to limit the freedom needed for a wide range of in-
novative and creative decisions," o Q cit., pP. lll '

153puBow, Justice for People: Law and Polltics in the
Lower Courts of Tanzania, pp. 45, 71. (Ph.D. Thegis, Sociology,
Unilv. of Calif. Berkeley, 1973). - | |

15LlCllf‘fe, "Nationalism and the Reaction to Enforced
Agricultural Change in Tanganyika during the Colonial! Period,"”
in Cliffe and Saul, I Socialism in Tanzania 17 (1973). The
British policy of coercion through the law is said to have
given TANU the opportunity to mobilise the people in opposi—
tion to colonial rule. ;

1550p. cit. supra note 153, p. 45.

156DuBow's conclusion is doubtful. Two recent studies
have shown the continuing use of regulations , some of which
have been passed since independence. See Ingle, "Compulsion
and Rural Development in Tanzania," 4 Canadian Journal of A
African Studies 77 (1970), and McHenry, "The Utility of Com-
pulsion in the Implementation of Agricultural Politics: A
Case Study from Tanzania," 7 Canadian Journal of African
Studies 305 (1973). Fimbo, note 130 supra, has argued that
the use of regulations continues.

Towards the end of 1974 bylaws were passed or proposed for
several regions, requiring all unemployed persons to engage
in farming. One of the proposed bylaws had provided that
"any unemployed person may be requlred by an authorised or
police officer to produce proof that he 1s an actpve'member
of a farmi particular v ihelowns a
garden of not 1/2 ‘acre cu ed and phanted




- 302

4

i
¢

L
with dropé." Penalties of a fine up to 500 shillings or
imprisonment of not more than 3 months, or both, were pro-
vided for in the draft. Dally News, 17 December 1974.

157Rural Settlement Commission Act, 1963, No. 62.

158Land Tenure (Village Settlement) Act, 1965, No. 27.
For a detalled discussion, see McAuslan, "Control of Land
and Agricultural Development in Kenya and Tanzania," in
Sawyerr (ed.) East African Law and Social Change 172 214-27

(1966).

159c1iffe and Cunningham, "Ideology, Organisation and
the Settlement Experience in Tanzania," in Cliffe and Saul,
2 Socialism in Tanzania 131 (1973).

160villages and Ujamaa Villages (Reglstration, Designation
and Administration) Act, 1975. But see Tanzanla Rural Lands
(Planning ‘and Utilisation) Act, 1973, which gives the Minister
wide powers of disposition over rural land.

161James says that a proposal to enact legislation on
ujamaa villages was rejected by the Cabinet, op. cit. supra
note 41. |Kawawa, however, has stated on a number of oc-
casions that legislation, especially amendment of the Co-
.operative law, would be enacted, see Dally News, 16 November
1973. It [is reported in the Daily News of 30 April 1974 that
Kawawa, prdmised new legislation on ujamaa villages. "The law
in this cdntext has the duty to promote our ujamaa villages
and other forms of co-operatives as effective means of a-
chieving our socialist goals." 1In June 1975 draft legisla-
tion was introduced in Parliament to confer legal personality
on villages.

1£2Much of the financial assistance to the villages has
been in the form of outright grants, often through the Regional
Development Fund, and so problems of credit security and legal
personality have not been important. These are important when
a village seeks to raise a loan from, e.g., the Rural Develop-
ment Bank. If the village itself 1s not registered as a co-
operatiive, sometimes a loan is given to a primary or secondary
co-operative society to channel to the village, although co-
operative {societies have been reluctant to participate since
they have {the legal obligation of repayment.

163Sunday News, 5 October 1969. The decision was taken
at the time that the government dissolved The Ruvuma Develop-
ment Assodlation, an independent association of ujamaa type
villages. (It has been alleged that the RDS was outlawed be-
cause it flell foul of the various Regional and Area secre-
taries whq resented its independence. Cliffe and Saul, "The
District Development Front," in Cliffe and Saul, I Socialism
in Tanzanj_ 306 (1973).
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164Wh11e some ujamaa villages are registered as co—
operatives , and thus overcome some problems of legal per—
sonality , it has been suggested that TANU does not avour
this solution for this would create a conflict between!
the supervisory powers of the Registrar of Co-opera ives,
in whom the powers are vested by the statute, and TANU,
James, op. cit. supra note 41, at 2U6,. f

165See e.g. , the report in the Daily News (15 Novem-
ber 1974) that three ujamaa village chalrmen in the Mtwara
Rural District were suspended from leadership by the TANU
Executive Committee of the District for failure to organise
agricultural programmes in their villages. The Shinyaga
District TANU secretary expelled six members from the old
Shinyaga village for allegedly obstructing others from using
a plece of land. (Daily Nation, 25 November 1974) Such
incidents are not unusual. %

166On the dress issue, see Martin, op. cit. supra note
53, pp. 96-98. The court ruling was given early in 1971. 1In
1973 the Party again issued directions on dress. When asked
why no legislation was enacted to give legal force to the
directive, Kawawa said that it hoped to change people's at-
titude through persuasion, not coerclion. Yet he has also
said that 1if a person persisted in wearing the proscrived
dress after two warnings, he would be locked up in prison
for an unspecified time. Dailly News, 3 October 1973. |

167See notes 126, 127. ‘See also Ghai, "Law aﬁd Public
Enterprise in Tanzania," in Ghai (ed.) Law, Economic Planning
and Public Enterprise (forthcoming; tentative title).

168pop example, the TANU Executive District Committee
dismissed the co-operative leaders in Bukoba after the co-
operative soclety had incurred a conslderable loss. They
were also ordered to refund the money. Daily News, 18
November 1974.

The Regional TANU Secretary in Tabora has ordered that pea-
sants who have moved into new villages would not be allowed
to travel outside their villages unless they could prove that
they had finished cultivating the piece of land allotted to
them, Divisional and ward secretaries were authorised to

give the permission, Daily News, 11 November 1974, 1In Septem-
ber 1974 the District Development Committee in Kibondc de-
cided to sack all workers who could not read and write by the
end of that month, in an attempt to raise literacy. It au-
thorised villages to fine an illiterate villager who did not
join literacy classes, and resolved that those who were 1lit-
erate should have priority in claims to social services.

Daily News, 9 September 1974, The Reglonal TANU Executive
Committee in Ki ijaro decided to aboligh the "wihamba"
system, as it led to uneconomic splitting up of land.: It was
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henceforth to be the responsibility of the Party to allocate
land to young people who reached adulthood. The TANU Dis-
trict Executive Committee were to meet to work out the
machinery. Daily News, 2 January 1975.

A Greek farmer who was given land by the Moshil district
authorities was prevented from ploughing the land by the
Kilimanjaro Regional TANU Working Committee because giving
land tio him was "against country's policy." Daily News,

9 March 1974.

1695¢e his Union Message, 26 April 1974, printed in
the Daily News, 30 April 197h4.

170From a press release by the Commission. Dailly News,
2 June 1975. The Commission is chaired by Msekwa, Vice-
Chancellor of the University, and previously the Executive
Secretary -of TANU. Its terms of reference are:

Gi) ,To examine the present structure and function-
i ing of the Courts in Tanzania and suggest improve-
iments.

(ii) ,to examine the structure and functioning of the
i ‘Departments of Criminal Investigation and Public
' Prosecutions, and recommend what changes, if any,
‘would increase their efficiency.

(iii) ;to examine the system of defence lawyers and
| -make appropriate recommendations.

(iv) to examine the laws pertaining to the adminilstra-
\ ~tion of justice, particularly the Law of evidence,
" the Criminal Procedure Code and the Civil Pro-
cedure Code; and recommend any desirable improve-
ments.

(v) To make recommendations on any other matter which
would lead to general or specific improvements in
- the administration of justice.

}71mn interesting discussion of somewhat similar issues
in China {is to be found in Victor Li, "The Evolution and De-
velopment, of the Chinese Legal System," in Lindbeck, China:
Management of a Revolutionary Society}(197l) Li makes a
contrast between the external or formal legal system (western
derived) jand the informal or internal system (indigenous).
In many, but by no means all, respects the latter approx1mate%
to what I have called the system of ideology. .

172While communication in the system of ideology might
be ea@ie » conslderable difficulties can arise when the sys-
tem of ideology, with 1ts ease of communication, co-exists
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with the system of law with its stringent tests. A gtrik—
ing illustration of this problem is provided by the case:

of R v. Kasella Bantu & Ors, (High Court, unreported), re-
ported on appeal as Mosa v. R (1970) E.A. 42. The adcused
in this case were charged with killing cattle thieves. They
claimed that an MP and other TANU leaders in Ngeza District
had told a rally that there was to be a law giving p ople
the authority to arrest cattle thieves and to kill them, if
necessary. There was a considerable controversy at the trlal
as to what the leaders had actually said, but the defence of
all but the first accused was that they thought that 1t had
been stated that a law had been passed which authorised what
they had done. No such law had in fact been passed, and the
courts, applying the maxim of ignorantla Jjurls non excusat,
held all the accused (other than the first) guilty of murder.
The first accused was tried for incitement to murder, and
the charges were dismissed. For a brief discussion of the
case, see Seidman, "The Communication of Law and the Pro-
cess of Development," (1972) Wisconsin L. Rev. 686, 712-13.
It is probable that with a more active administrative role
envisaged for TANU, problems of this kind would multiply
unless very clear guidelines on the relationship between

the Party and the Government are widely disseminated. and
understood. -

173For a new style of drafting in China which seeks| to
make it easier for the ordinary person to part101pate in its
implementation, see Dicks, "A New Model for Chinese Legisla-
%ionﬁ) The 1972 Shipping Regulations," China Quarterly 63 83
197




