ALIENATION OF FAMILY PROPERTY IN NIGERIA

G. Ezejiofor
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Although familyl! property is an institution which exists-+
under customary law throughout Nigeria, this article deals only
with alienation of such property in Southern Nigeria, for rea-.-
sons given below. It is important to emphasize that the instiﬁ
tution exists in Northern Nigeria despite the Land Tenure Lawzj
which has the effect of "nationalising" practically all lands
in that part of the country. The most extensive interest in |
land which that law permits is a right of occupancy which may
be statutory3 or customary. A customary right of occupancy is
conferred on Northern Nigeria natives or native communities who
lawfully use or occupy land in accordance with the rule of na-
tive law and custom. Since in Northern Nigeria families are
land-holdlng units under customary lawd they enjoy a customary .
right of occupancy when they occupy native (i.e., nationalised)
lands and such a holding can properly be described as family
property. Such land can be alienated by the family to a non- ;
native only with the consent of the Minister responsible for .
land matters, and to a native with the consent of the native
authority in whose area the property is situated.6 1In practlce

{

i

1A family for the purpose of land-holding may be the chil
dren of a deceased. Usually, however, a family is much wider
than this and is "a corporate body cre: ‘ted upon the death of the
founder holding an interest in land. t includes all his (or :
her) descendants in the male line (in the case of agnatic 1line-
age) or in both male and female lines (in the case of agnatic
descent group). New members of the group belong to it by virtue
of their birth and they accede to their rights at the time of
their birth" - Lloyd, Yoruba Land Law, 78 (1962).

[}

2Laws of Northern Nigeria, Cap. 59 (1963). See also McDéweH

3a right of occupancy granted by the Minister respon81bié
for land matters, or authorised native authority, to a native Qr
non-native of Northern Nigeria - S. 2.

41pbid.
5Anderson, Islamic Law in Africa, 184-6 (1954).
6s. 27.




hawever, "there is no_restriction on sale, transfer or bequest
40 a blood relation". 7 settlement of disputes arising from a
@1sp051t10n of such property is not cognisable by the High Courtg;
Hut is _left in the hands of the native authorities and natiw :
surts’ whose decisions are not published. Nor are there other
blished sources from which information about the rules gove
g the management and alienation of such property can be obta
; these circumstances it is not possible to undertake a mean-
gful examination of the rules regulating such alienation.

On the other hand, so much_has been written about the 2
stitution in Southern Nigeria.10 There has similarly been a =
ood of judicial decisions on the various aspects of the sub--*
ct. Yet the law on some of its aspects is far from satis- "7
ctory. For example, the rules governing alienation of the
operty invest excessive powers in the head of the family as
ainst the entire family, and a reaction to this unhappy state
affairs has induced ifdicial pronouncements which introduce
certainty in the law. It has been accepted that absolute

le to family land can only be transferred by the head of the
mily with the consent of the principal or important members

= such family. A conveyance of such property must be executed
~himl2 and it is not enough that he signs the instrument

iely as a witness. The principal members, on the other hand,

vy sign the document either as grantors or as witnesses, In-
ed they do not have to sign in either capacity; it is enough
it is shown aliunde that they gave consent to the alienatio

7Hai§fy, An African Survey, 735 (1957).

. Bgosoko v Nakoji, [1959] N.N.L.R. 15.

9anderson, op. cit., p. 187; Haiiey,-gg. cit., p. 735.

10see, for example, Coker, Family Property Among The
(2nd ed., 1966); James and Kasunmu, Alienation of
in Southern Nigeria (1966); Lloyd, Yoruba
[ ; Blias, Nigerian Land Law and Custom (3rd ed.
; ; Jegede, 1 Nig Journal of Contemp. Law, /7 (1970); Obi,
o Law of Property (1963); Nwabueze, Nigerian Land Law (1973).

‘ llSee, for example, Lukan v Ogunsusi, 5 S.C.40 (1972),
dlscussed below.

: 12Ekpendu v Erika, 4 F.S.C.79 (1959); Taiwo v Ogunsanya
[1967] N.N.L.R.375.

13Coker, op. c¢it., pp. 323-325.



If the alienation of the property is carried out by the
family head without the consent of the principal members it is
only voidable at the instance of those members provided they
act promptly.14 The effect is the same even if the head sells
in defiance of the declared opposition of the rest of the famlry
If, on the other hand, all the principal members sell without .
the a reement of the head of the family such sale is void ab ini
itio.15 It makes no difference that the entire family ratified
the sale, or that the head withheld his consent unreasonably o:
capriciously. - i

i

The above statement of the law is subject to a few modifi:
cations, however. % consent of a pringipal member is dlspensed
with if he is a minor or unava11able,17 and possibly if there;
is an emergency.18 All the principal members can, on the other;
hand, validly sell without the head if there is a vacancy in th@
headship of the family.l? Again, an alienation is void and not
voidable if the head of the family, alone or in collaboration
with some or all of the principal members, conveys the land
fraudulently or secretly, describing it as belonging not to the.
family but to themselves personally. 20  Moreover, it seems that
a voluntary alienation by the head without the concurrence of
the principal members is void ab initio and not voidable. o

l4pganran v Olushi, 1 N.L.R.66 (1907); Manko v Bouso,
3 W.A.C.A. (1936); Esan v Faro 12 W.A.C.A.135 (1947); Mogaj
v Nuga, 5 F.5.C.107 (1960); Onwuka v Abiriba Clan Council
1 E.N.L.,R.17 (1956); Udu v Melifonwu, [1961] E.N.L,R.93;
Onyekonquv Okeke [1961) E.N.L.R.48; Foko v Foko, [1965])
N.N.L.R.; Lahan v Lajoyetan 2 All N.L.R. 307 (1968).

15gkpendu v Erika 4 F.S5.C.79 (1959); Alari v O ekunle
{1961) W.N.L.R.281; Ofondu v Onuoha, :[1964] N.N.L.R. 1 Foko

v Foko, supra; Taiwo v Ogunsanga, [lﬁ67] N.N.L.R.375; Lahan v

Lajoyetan 2 All N.L.R. 30 .

léMogaji v Nuga 5 F.S.C.107 (1960); Foko v Foko [1965]
N.N‘LIR' 3‘

l’,Kosowkc:: v Kosoko 13 N.L.R.131 (1936).

18gee James & Kasunmu, op. cit., p. 10; Aralawon v Aromir
15 N.L.R.90 (1940). ;

9gilbert Oguri v Felix O. Seaton, Suit No. LD/593/65 .
(unreported) . ¥

20010owu v Oshinubi [1958] L.L.R.21; Alabi v Rufai, Suit NO:
1/28/62 (High Court of W. Nigeria, unreported).

2lgee Oshodi v Aremu 14 W.A.C.A.83 (1952).




A critique of the current law

—

It is clear from the foregoing that the head of the family
is invested with frightfully extensive powers in the disposition
of family property. There seems to be no justification for cloth-
ing any individual with such powers over propertg in which he has
interests no larger than those of the co-owners: 2 for only he
can effectively dispose of family property. Such dispositions
are valid until set aside, but often actions to avoid them are
commenced when it has become inequitable for the court to inter-
fere, either because the ptirchaser has so radically altered his
position vis-a-vis the property that the parties cannot be re-
stored to the status guo ante, or because an innocent third
party has acquired an interest therein.23 The rationale for

the proposition that a sale by the head of the family without
the required consents is not void but voidable seems to be

that since he is the manager of family property there is a
presumption that he has the authority of the family to dispose
of a family property. It is our view that there is no
justification for this presumption. Neither the head of the
family, nor any other single member of the family, is normally
authorised to sell family property without bringing other mem-
bers of the family into the arrangement. Consequently, a
purchaser who knows that the property he contracts to buy be-
longs to a family, but nevertheless deals with the head alone,
should not get a valid title to the property if it turns out
‘that the head in fact had no authority. On the other hand the
family, even when it includes the principal members, S nnot
alienate family land without the consent of the head, who is

{

22gee Coker, op. cit., p. 170.

230shodi v Imoru 3 W.A.C.A.93 (1936); Esan v Faro

12 W.A.C.A. 35,36 (1947); Osinaike v Odlusote, Suite No. 1/73/63
{Ibadan Judicial Division, unreported); C ou§h v London and

Northwestern Railway Co. 7 Exch. 26, 35 Erlanger v
New Sombrero Phosphate Co. 3 A.C., 1218, 1278 (1878); and see

generally James & Kasunmu, op. cit., pp. 33-35.

245ee Olawoye, 1 Nigerian Journal of Contemp. Law, 166
(1970).

257 third party can acquire title to land the alienation
of which is void only if the family is gquilty of acquiescence
and/or laches.



therefore in a position to hold them up to ransom. Thus, the
head can subject the group to agonising embarrassment by pre-
venting them from selling family land to meet their pressing
needs, or shame them by selling such land unnecessarily. Mem~
bers of the traditional community do not lightly decide to sell]
their land, for aparEGfrom its religious importance it is their
most valuable asset.

Normally the family head is no more intelligent than the
other members of the group. “Nor is he necessarily more knowl=-
edgeable than them, though an older man may be more familiar
with the customs of the people. It can therefore not be said
that he alone can judge what is good for the family. Therefore,
his extraordinary powers cannot be justified by his alleged
superiority. And we agree that "the idea that the head of the
family can do no wrong has now become archaic".? As a rule
the eldest male member of a family is its head and takes office
automaticallg and without any ceremony upon the death of his
predecessor.28 1In some communities~the Yoruba, for example-
if the family is small and has few segments, a woman may some-
times act as its head if she has a strong personality, resides
in the family house and is the eldest living member of the
group.2?9 Again, if a person constitutes family property out
of his self-acquired property he may himself appoint the head
of the family upon his death.30 There is also one old and
exceptional case in which the members of the family elected
their head.31 It is therefore clear that the head of the family
does not owe his position to any special qualities. Indeed he
may often be the member least gualified to exercise such powers,
for very often he is old and sqnile:”2 and "with little or no ‘
ostensible mdans of livelihood"33

4

261,10y4, op. cit., p. 329. f
27Jegede, 1 Nig. J. Contemp. Law 97, 103 (1970).
28110yd, op. cit., p. 83; Obi, op. cit., p. 18.

29L1oyd, op. cit., p. 83; and see Lewis v Bankole |
1 N.L.R, 82 (1905??“"' i

30sogbesan v Adebiyi 16 N.L.R.26 (1941).

3linyang v Ita 9 N.L.R.84 (1929). Berkeley J., who upheld
the election, observed that this was an innovation - a departure
from the custom according to which headship devolves on the '
eldest male member of the group.

32L1loyd, op. cit., p. 84.
33coker, op. cit., p. 70.




There is no legal principle upon which these powers of the
family head can be based. It is hardly satisfactory to justify
them by the assertion that he is "a significant member of the
family, significant in the sense that he enjoys certain peculiar
‘rights and privileges to which certain duties are correlative.” 34
It is true that he is the chief priest of the group35 and presides
over the meetings of the family, which are usually held in his
house. He allocates land for farming and other purposes, and
receives any income, such as rents, tributes or compulsory ac-
quisition money, from communal lands. He also takes actions
necessary to protect family property against unlawful inter-
ference and to recover family lands from stranger-occupiers
who are in breach of some condition of their occupancy. These
functions are not unimportant, yet we submit that they do not
justify the power of alienation; for in exercising the other
functions, the head is subject to the will of the group ex-
pressed at its meetings. He does not override the decision of
the group. It is true that he cannot be deposed, but if he
becomes unpopular he may be ignored by the members.

Nor can the power of alienation be supported by the trust
concept. The head of the family is often referred to as a
trustee of the family property.37 But if he is a trustee then
‘the other members of the family are the beneficiaries of the
itrust.38 One of the cardinal rules of the law of trust is that
'if the beneficiaries are sui juris and absolutely entitled to
the trust property they can ca upon the trustee to execute a
conveyance of the legal estate as they direct.3 But as the

\'\“ i
34Jegede,’§‘7 Nig. Bar J. 21, 29 (1966).

350bi, op. cit., p. 24.
36Lloyd, op. cit., p. 83. f

37E.g., Amodu Tijani v Secretary, Southern Nigeria 2 A.C.
399 (1921); Sunmonu v Raphael [1927) A.C. 881, 884; Bassey Vv
Cobham 5 N.L.R.90 (1924); Archibong v Archibong 18 N.L.R.¥I7
‘ ; also Elias, op. cit., 1ll7; Coker, op. cit., passim.

38pr, Jegede has argued that the head of the family can-
not correctly be described as a trustee of the family property,
7 Nig, Bar J. 21 (1966).

39Lewin, The Law of Trusts, 622 (15th ed.).




law stands neither the principal members nor the entire family
is legally entitled to compel the head to convey famlly land. 40

~ Nor can it be said that in attrlbutlng these far—reachlng
powers to the family head the courts are employing an historical
method of inquiry, applying traditional rules of customary law.41l
Nigerian elders and chiefs familiar with those rules will admit
that family property cannot be validly alienated without the
authority of the family; that such authority resides in those
family members, including the head, who represent the various
branches or segments of the: family;42 that if their consent is
not obtained the alienation is not valid and the family will
then be entitled to recover the land. They will certainly not
explain the situation in terms of void and voidable alienations,
for those concepts are unknown to customary law. In other words,
the ordinary vendor or purchaser under customary law does not
appreciate the difference between -having ‘a title which is good
until proved bad or a bad one which can become good through
lapse of time.43 It is equally futile to expect. him to ap-
preciate the doctrine of bona flde purchaser for value without
notlce

The Case Law

The propositions that a conveyance of famlly property can-
not give any title to the grantee unless the family head joins
therein, even if he supports .the alienation; that the alienation
_of 'such property. by the head of the family without the consent
'of the family is voidable, and that the alienation by the family
without the consent of the head is void ab 1n1t10, have their
origin in the Ghanalan case of A _gbloe v Sappor 44 Here four
principal members of the Tettey~Ora famlly conveyed a portion
of the famlly land to Sappor by a wrltten document, as a'gift in
apprecratlon of his generous efforts' in redeemlng famlly property
pledged by a previous head of the famlly The current head of
the famlly and the remaining principal member did not’ sign the
conveyance because either they dellberately refused, or did not
approve of the action, or were not approached out of the belief

1

“Asheye v Akerele 1 All N’i R. 294, 299 (1966) .

“Updayi, Inteqratlonlof Customary and Modern Legal Systems
in Africa 116 (1971) i : : _

‘“See Lloyd, op. clt.,ep. 340.
B5ee Lloyd; op. cit., pp;-34of341;

412 W.A.C.A 187 (1947).



that they would not support the action.

, The West African Court of Appeal was called upon to decide
whether, according to native law and custom, Sappor had title to
the land. The court decided that he did not because (i) the
‘alienation of family property is valid only if the head of the
family and the principal members concur; (ii) a conveyance of
such property cannot give any title to the grantee unless the
head joins therein, even if he supports the alienation; and (iii)
an alienation of such property without the concurrence of the
head is void ab initio. In céming to these conclusions the court
relied on Sarbah's books on the principles of Fanti customary law
~which assert that in every case family land is alienated by the
"head of the family. i

The principles enunciated in the_above case were introduced
into Nigerian law in Ekpendu v Erika, 45 the first reported Nigerian
case in which the head of the family did not participate in an
-alienation. All the previous cases on the topic concerned al-
ienations by the head of the family without the consent of some
of the principal members, and held that such alienations were
voidable at the instance of the non-consenting members.46 There
was also no case in which the head of the family alone alienated
such progerty without the collaboration of any member of the

family.4

_ In the Erika case, A, a member of the Onyika family leased
~to E and El1 land which had originally belonged to Onyika, with-
.out obtaining the consent of the family. O, the head of the family,
.commenced this action against E, El1, and A, claiming a declaration

of title, damages and an injunction. At the trial A contended o
that he had akquired the land in such a way that it had become
"his absolute property. This was rejected by the court which ruled
.that the land remained Onyike family property. Then the defendants
contended that the lease was merely voidable relying on

454 F.s.Cc. 79 (1959).

46pganran v Olushi 1 N.L.R.66 (1907); Esan v Faro 12 W.A.C.A.
135 (1947); Onwuka v Abiriba Clan Council 1 E.N.L.R. 17 (1956).

47In Adebudu v Makanjuola 10 W.A.C.A. 33 (1944), it was "

‘not established whether or not the head of the family obtained
‘the consent of the principal members; hence the case was sent
Back to the court below to ascertain this fact.
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Manko v Bonso48 and Esan v Faro4?. Ccounsel for the plaintiff,
replied that the lease was void ab initio, on the authority of
Agbloe v Sappor.

Abbott, F.J., who read the judgment of the Federal Supreme
Court, acknowledged that Agbloe v Sappor had been decided in
Accra and arose on a point of Fanti customary law, whereas Esan
v Faro was decided in Lagos with respect to land in Lagos. This .
notwithstanding, he was of the view that the judgment in Agbloe
v_Sappor was not based on any native law and custom peculiar to
the Fanti tribe. Consequently, the statements of law therein werg
applicable to family land wherever it is situated - in Fanti ter-
ritory or in Nigeria. The joint effect of the two decisions, he.

concluded,

is that a sale of family land which the head
of the family carries out, but in which other
principal members of the family do not concur,
is voidable, while a sale made by principal
members without the concurrence of the head
of the family is void ab initio.

On the basis of this principle the leases to the defendants,
said the court, were void ab initio.

This decision is hardly satisfactory. There is no warrant
to hold, without satisfactory evidence to that effect, that the
customary laws of the Fanti tribe in Ghana and any tribe in
Nigeria are identical on any topic. It is a notorious fact that
even within a tribe the customary laws of the different sections
sometimes vary; widely on any giveén question. It is thus star-
tling to assumée without proof that the customary laws of the
Fanti people of Ghana and a section of the Yoruba or the Ibo of
Nigeria are the same on alienation of family property. Above
all, it is now trite that customary law is a question of fact
and must be proved by evidence unless itgzas become entitled
to judicial notice by virtue of its acceptance by competent
courts in previous cases.

483 w,A.C.A.62 (1936).

4912 w.a.c.a. 135 (1947). These cases do not, however,
support the defendants' contention because they decided that
alienation of family land by the head of the family and others
without the consent of some principal members is voidable.

S0gvidence Act 14; and see generally Park, The Sources of
Nigerian Law ch. 6 (1963); Allott, New Essays in African Law

ch 8 (19707,

12



v It should, however, be stressed that the view expressed by
~Abbott is typical of a number of expatriate judges in West Africa
in the colonial days. These judges, either from convenience or
ignorance, took the view that the customary laws of the peoples

"of the West Coast of Africa were uniform. Therefore once the
customary law of a community on an issue was known, it could be
-applied to any other community in West Africa.5l But this is
‘certainly erroneous and has recently been unequivocally rejected
by the Nigeria Supreme Court in Taiwo v Dosunmu.52 According to
the court, the custom of the Ga or Fanti of Ghana on the question
'of the accountability of a family head cannot, without proof, be
accepted as identical to that of the Yoruba of Lagos. And the

- fact that a custom is judicially noticed in Ghana, even by
"W.A.C.A. which had jurisdiction over Nigeria, does not mean that
the existence of that custom in Lagos will be judicially noticed
by the Nigerian courts. It seems, therefore, that one of the
logical effects of the Dosunmu case is to destroy the authority
of the Erika case and subsequent cases based on it.

But the unsatisfactory state of this branch of the law is
‘best shown by the recent case of Lukan v Ogunsusi.53 The land
in dispute in that case originally belonged to the Ajenugba family
of Ibadan. In 1952 the plaintiff purported to buy it from the
family, and the conveyance was executed by three persons who
professed to be members of a committee managing the family's
-affairs. 1In 1964 the defendant bought the same land from the
family and the conveyance was executed by the head of the family
(the Mogaji) and two of the three men who, in 1952, had conveyed
the land to the plaintiff. When the defendant took possession of
the land d started buildindg operations, he was promptly chal-
lenged by the plaintiff; and when he paid no heed this action for
trespass was commenced, seeking damages and an injunction.

‘holding that the sale to him, which whAs without the concurrence
of the Mogaji, was void ab initio. . appeal, the Western
Nigeria Court of Appeal took the view that whether or not the
family had appointed the three members to manage its affairs,
both the family and the Mogaji knew that those men were doing so,
and that they were selling land, but did nothing to stop them.
"The family, therefore, held out the three men as its representa-
tives for the sale of family land. Thus when the men entered
into a transaction with a third party within the scope of their

The learned trial judge dismis;Ed the plaintiff's case,

5lsee, e.g., Eze v Igiliegbe 14 W.A.C.A. 61 (1952); Adebudu
v Makanjuola 10 W.A.C.A. 33, 36 (1944).

52(1966] N.N.L.R. 94.

535 s.c. 40 (1972).
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ostensible authority, the family could not deny their agency. It
was immaterial that in fact they had no authority, or that they
acted in excess of their usual authority. The sale to the plaln-
tiff, said the Appeal Court, was therefore valld

This decision was reversed by the Supreme Court, which re
jected the introduction of the law of agency. It was a miscon- -
ception, said the court, to think that three members of the fami)
none of whom was the Mogaji, or appointed to sell family land, :
could pass a valid title to a purchaser merely because the famlly
including the head, became aware of the sale and did nothing
about it. At the conclusxon of the judgment the Chief Justice
restated what he considered to be the legal position on the sale:
of family land as follows: @

1. Bello Adedubu & Anor. v Makanjuola 10 W,A.C.A. 33
laid down the principle that the head of the family can-
not dispose of family property without the consent of
the family. The sale will be voidable.

i

2. Adewuyin v Ishola (1958) W.R.N.L.R. 110 went further
to say that Bello Adedubu and Anor. v Makanjuola (supra)
must not be taken to mean that every member of the fam-
ily must give his consent. It is enough if a majority
of the members give this consent. :
We need to point out here that "majority" does not mean
that members of the family will be counted by head; it
means no more than a majority of the accredited repre-
sentatives or principal members of the family. :

3. Where however the head of the family as against all
the priincipal members of the family refused the sale ;
of family property, it is submitted that the head of the:
family cannot unreasonably withhold his consent for such
a sale as against all members of the family.

&

4. Ekpendu v Erika 4 F.S.C. 79 ere Esan v Faro, 12
W.A.C.A., 135 and Agbloe v Sappor 12 W.A.C.A. 187 were
both considered. iSlcl‘TEe 301nt-effect of the two
cases is that the sale of family land by the head of

the family without the concurrence of the principal mem-
bers of the family is voidable whilst a sale by princi-
pal members of the family in which the head of the fam-
ily does not concur is void ab initio. ‘

5. The case of Agbloe v Sappor (supra) in itself makes
it clear that the principal members of the family can-
not give any title in the conveyance of the family, with-
out the head of the family joining in the conveyance,
even though he may be in agreement.

14



It is our view that, though dicta, these statements of the
jaw deserve very close examination, in view of their source. And
we respectfully submit that they cannot all be correct, for some
are in conflict with others. 1In the first place, it is difficult
to maintain that Adewuyin v Ishola is still good law since Ekpendu
v Erika. And even as now interpreted by the learned Chief Justice,
we do not see how it can stand with the Erika case. In other
words, it is not possible to say in the same breath that (1) fam-
ily land can be validly alienated only by the head of the family
and the majoritz of the principal members and, (2) that such land
can be validly alienated only by the head of the family and all
the principal members. Before the Western Nigeria High Court
decided the Adewuyin case in 1958, the W.A.C.A. had in 1947 laid
down in Agbloe v Sappor and Esan v Faro that family land can only
pe validly alienated by the head of the family with the concur-
rence of all the principal or important members. These two cases
were considered in the Erika case but the Adewuyin case was not
mentioned. In fact it can be argued, and quite rightly, that
the latter was never good law. At the time it was decided the
‘Western Nigeria High Court was bound by the decisions of the W.
'A.C.A. but both Agbloe v Sappor and Esan v Faro - two W.A.C.A.
‘decisions in conflict with it - were not mentioned therein. It
is hard not to conclude that the case was decided per incuriam.54
‘It is therefore quite significant that despite all these incon-
sistent holdings, and despite the Erika case, the Chief Justice
‘still felt able to assert that family land can be alienated by
the head of the family and a majority of the principal members.
It is our humble submission that this is an admission by his
Lordship, perhaps inadvertent, that the law as laid down by the
Erika case i% unsatisfactory. { ‘

Secondly, the Chief Justice submitted that if all the prin-
cipal members decide to sell family property the head of the
family cannot unreasonably withhold his jconsent. Unfortunately
he did not say what would be the legal é?fect of such a sale by
all the principal members. It was probably convenient to be
silent on this question since the court did not feel able to
overrule Ekpendu v Erika and all the cases that followed it which
established the principle that any sale without the concurrence
of the head of the family is void ab initio. Moreover, in the
fifth paragraph the Chief Justice re-stated the principle in
Agbloe v Sappor that the principal members cannot give any valid
title in any conveyance of family property without the head of
the family joining in the conveyance. Yet if the principal mem-
‘bers can convey family property without the head, this principle

54see Ezejiofor, "Stare Decisis in the Nigerian Courts,"”
9 Nig. L.J. (1975).
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should be discarded. This is further evidence that the law re-
lating to the alienation of famlly property is far from satis-
factory. ,

Suggestions for Future Development

In applying the law set out in the foregoing pages the
courts have consistently asserted that they are enforcing the 2
existing rules of customary law. It is our opinion that this is j
incorrect. But the attitude of the courts in this regard is not
surprising. It can be compared with the attitude of the common
law judges who rarely admit that they create the principles of
the common law, but insist that they merelg expound and admlnlster
the pre-existing rules of the common law.>

However, there is much to be said for judicial development
of customary law. Thus we should not be understood as advocating'
that the rules of customary law must always be applied in their
unalloyed form, for they may not be equitable or just, or ap-
propriate to contemporary economic and social developments. On
the contrary, we entirely agree36 that there should be a consclous
effort by the courts to adapt and modify such rules to suit the
changed and changing economic and social conditions of the coun-
try. 1In formulating customary rules for the alienation of fam-
ily property the objective should be to facilitate such aliena-
tion and to secure the title acquired by purchasers. The coun-
try is going through a period of economic and social development,:
and it is in the interest of development that organizations and
individuals that require lands for industrial, commercial, or _
agricultural purposes, or for tHe establishment of social amenitigs
should be able to purchase them without much difficulty. For the.
same reason, it is necessary that title acquired by such persons
should not easily be faulted. Thus, it is of the utmost impor-
tance that any rules designed to regulagé the alienation of com- .

munal lands should take these considerations into account. The
importance of this reasoning is underlined by the fact that
practically all non-state lands in the country belong to family
or communal groups. Furthermore, the interests and wishes of
the family as a whole should be considered, not those of the
individual members. The position of the head of the family should
be taken into account, but he should not be given undue domlnancm:

i

35see Park, op. cit., p. 5
56see Ajayi, op. cit.
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In the light of these considerations it is submitted that
alienations of family land should be upheld as valid if they are
carried out by either of the following:

(a) A majority of the brincipal members including the‘
head of the family; or

(b) All the principal members excluding the head of
the family; provided that a principal member
should, as at present, be discounted if he is
a minor or unavailable.

A majority of the principal members should also be able to alienate
without the concurrence of the head of the family, but such al-
ienation should be voidable at the instance of the head of the
family and the dissenting principal members. It is tempting to
suggest that since family land belongs to all the members of the
family its alienation should be carried out by or with the ap-
proval of all or a majority of them. But this will hardly
facilitate dealings in family land. Often a family is made up

of scores of members and it will undoubtedly be difficult to
assemble all of them each time it is proposed to sell family
land. However, families are subdivided into branches, whose
members are descended from a common grandfather or great-grand-
father - or if he was polygamous, a grandmother or great-grand-
mother. The head of each branch is a principal member of the
family and his opinion on a sale of family land should be guided
by the views of the members of the branch. The principal members
of a family usually constitute a group small enough to meet or ‘
consult with each other as occasion demands. Consequently,

both on practical and equitablé grounds a sale of family land by
a majority which includes the head should be supported. 1If, on
the other hand, all the principal members agree to a sale, the
head of the family alone should not stand in their way. He is
always the head of a branch, and there js no reason why in that
‘role, or even as the head of the familyz he should be allowed to
frustrate the desires of the entire family. It is rather dif-
ficult to justify this on the basis of his position as a care-
taker or manager of family land.

If the head of the family as the leader of the group is
able to carry a minority of the principal members with him in
opposing a sale, their opposition should not lightly be over-
‘ridden. If he is intelligent, elderly, and conversant with local
custom, the head of the family could advance arguments based on
—custom which might convince some principal members that a par-
ticular piece of family land should not be sold, either at all
or to a particular person. Therefore the head and a minority of
Principal members should be entitled to avoid a sale without

their consent.
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All the principal members including the head should be con-
“sulted before a:sale is carried out so that they have the oppor-
tunity to make their views known, unless they are minors or un-
available, or there is an emergency. Those who are not consulted-
should be entitled to take steps to avoid the sale.

A sale by one or‘'more ordinary members should be null and
void. A family may, however, appoint a committee to manage the
family property and handle its land transactions, and it should
not matter whether the committee is made up of ordinary members,
or principal members, or a combination. Nor should it matter
that every branch does not have its member on the committee. It
is, however, important that the committee should be composed of
~honest, intelligent, respected members, and even more important
that some of them, at least, be fairly well educated, since they
might be involved in negotiations with agents of the government
as well as indigenous or foreign firms. Members of the commlttee‘
should be appointed by a general meetlng of the famlly to ensure
that both the creation of the commlttee and the identity of its
‘members are sanctioned by the famlly In the interest of any-
body who might wish to have dealings w1th the family regarding
its lands, this fact should be publlclsed 57. Once such a com-
mittee of trusted members is duly selected and(given full powers
it should become incompetent for the head or any other family
member to dlspose of family-property. . The courts have stated
obiter, and quite rightly, that sales by such' a committee would
be upheld.58 They did not, however, advert to the question
~whether the committee must be unanimous in order to alienate or
whether a majority of them could do so; it is ‘submitted that a
majorlty of the commlttee should be able to allenate

All the pr1n01pal member who consented to the alienation
should validly convey the ‘land on behalf of the entire family.
Those who do not join-in the conveyance should 8ign as witnesses
to signify their agreement. If the head of the family supports
the alienation he should participate in elther'of these capacities
but his failuré to do so, or the failure of - any other principal
member, should not be fatal to the transactlon.w If it becomes
an issue whether they consented to the allenat;on it should be
provable by: external evidence that they gave thelr,consent L If
the alienation is carried out by a committee the land should
validly be conveyed to the purchaser by all’'the members thereof
Y , : o ‘

Often families put out importantannouncements or warn-
ings about thelr communal lands 1n the dally newspapers.

4

Bgee Foko v Foko [1965] N. N L. R 3, Lukan v Ogunsu51
[1972] S.C. 40. - ! :
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on behalf of the family.-

. The question of howthe conveyance occurs is relevant only
when the purchaser intends to convert the land intec English ten-
ure59 or when he wishes to have a written evidence of a transfer
already completed under native law and custom.60 If, on the '
other hand, the transfer is concluded completely under customary
law, then writing is unnecessary6l and full ownership ‘passes to
‘the purchaser once he pays the purchase price and is let into
possession.62 In order to secure legal title, the purchaser
must remain in continuous and undisturbed possession for many
years; 63 in the meantime, he has only an equitable interest which
can be overridden by a conveyance of the legal estate to a sub-.
sequent purchaser without notice.64 The requirement of contin-
uous and undisturbed possession should be discarded because it
1ntroduces uncertalnty and consequently insecurity of title since
it is not certain how many years are necessary to transfer legal
tltle to the purchaser N , :
{0
In addltlon the agreement must be “sealed”‘and the land
“handed over”.to the/purchaser at a ceremony before witnesses.65
The ¢ourts have not specifically stated who must participate in
the ceremony or who must serve as witnesses. It is submitted
that tﬁe ‘handing over, which is a symbolic. delivery of possession
of the land. in question, should be done by the head of the fam-~
lly and the prlnclpal members who consented to the allenatlon,\

e

‘ : 59On conver31on of land from customary to Engllsh tenure

' ‘and vice-versa see Park, 9 J.A.L.. 1 (1965). To convert to

English tenure adequate words of limitation must be employed in

- the conveyance. See Coker v Animashawun {1960] L.L.R.71; Alade
v Aborishade 5 F.S.C.167 (1960) . . 5 : ;

60Thls ls a recent development and the wrltlng only serves
as a recorded evidence of the transactlon See the Ghanalan case
of Cofle v Otoo [1959] G.L. R 300 ' Sl

“Aklnghade v Elemosho 1 All N.L.R.154 (1964), Cole v
Folaml 1 F S.C. 66 (1956)

_gunbambl v Abowab 13 W, A C.A. 222 (1951), Amoo v
Adebona {1962] L.L. R 125.

|
“Olowu v Oshlnubl [1958] L L R. 21

“Orasanml v Idowu 4 FlS c 40 (1959)

, 65Onykonwu v Okeke . 5 E.N L. R. 48 (1961), Taiwo v_Ogunsanya
[1967] N.N.L.R. 375; Colé v Folaml 1 F.s. C 66 (1956), Erlnosha
v Owokonlran [1965} N.N. L ‘R, 479.
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1

or a group of them representing the others, and similarly if the
alienation is carried out by a committee. Witnesses should cop-
prise any independent third parties separately nominated by both,
parties, and if adjacent land belongs to. a third party then thej
latter should also be as a witness. E

-

Conclusion

These procedures seem the most convenient and equitable
arrangements for the disposition of family land. Intending
purchasers would know for certain the persons to deal with in
order to get a valid title and the family would cease to be
menaced by the whims of its head. It is hoped that through E
judlcial encouragement and the realisation by the people of 1ts§
merits, the procedures will be the only mechanism for the -
disposition of family property. After all, the most important -
attribute of customary law as a dynamic and flexible 1nstitutlou
is its adaptability to changing conditions. :
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