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THE MILITARY SYSTEM OF ADMINISTRATION IN NIGERIA

Dr. D.I.O. Eweluka¥

“I. THE ARMY TAKE OVER

‘ Some members of the Nigerian Armed Forces revolted on the
15th of January, 1966, killing the Premiers of the Western and
Northern Regions, the Federal Minister of Finance, and some

army officers., The Prime Minister of the country, reported at
first to be missing, was later announced killed too., His corpse
was recovered after a long and patient search, but the exact time
of his death still remains a mystery. Indeed, the full story of
the revolt is yet to be told. '

o To the man in the street, the revolt ceme as & surprise be-
éause it was least expected even though disorder and violence

had for some time reigned in the Western Region and Tiv Division
of the Northern Region. Listeners to the early morning programme
of the Nigerian Broadcasting Corporation on the 15th of January
were greatly surprised when the line was suddenly disturbed and
en cut off, Anxious citizens who rushed out to the streets of
the principal towns were astonished to find soldiers in control
of strategic locations. Although it was clear to many that the
state of the country was far from normal, not many had any idea
of what was exactly happening. All through the 15th and the 16th
of January utter confusion and bewilderment reigned throughout
the country, and the people busied themselves speculating on the
nature of the trouble that had befallen the country, Official
silence was at long last broken on the 16th night when both the
Actlng President of the country and the Off'icer Commanding the
ngerlan Armed Forces addressed the nation on the wireless net-
work of the Nigerian Broadcasting Corporation., The first to
speak was the Acting President who saidl -
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Lgovernment Notice No. 147 of 1966: Nigeria Gazette, Lagos, 26th



68

line
tion.

\ "I have tonight been advised by the Coun-
cil of Ministers that they had come to the unan-
imous decision voluntarily to hand over the ad-
ministration of the country to the Armed Forces
of the Republic with immediate effect., All Minis-
ters are assured-of their personal safety by the
new administration.” "I will now call upon the
Genersl Officer Commanding, Major-General Agulyl-
Ironsi, to mgke a statement to the nation on the
policy of the new administration. It is my fer-
vent hope that the new administration will ensure
the peace and stabllity of the Federal Republic
of Nigeria and all citizens will give them theilr
full. co-operation."”

Replying, Major-General Agulyl-Ironsi, as the Offlcer Com-
manding the Nigerian Armed Forces, ammounced his acceptance of
the invitation and proceeded directly to meke public the out-
the first enactment and the policy of his administra-

He accepted the invitation in these terms-

"The Govermment of the Federation of Nigeria
having ceased to fimction, the Nigerian Armed
Forces have been invited to form an interim mili-
tary Government for the purposes of maintaining
law and order and of maintaining essential ser-
vices. This invitation has been accepted, and I,
General J,T.U. Aguly-Ironsi, the General Officer
Commanding the Nigerian Army, have been formally
invested with authority as Head of the Federal -
Military Government, and Supreme Commander of the
Nigerisn Armed Forces."

Dealing with his external affairs policy, he declared his
intention to maintain the existing diplomatic relations and hon-

our all treaty and financial obligations of the country.
his internal policy, he said on behalf of his Govermment-

2Government Notice No. 148 of 1966: Nigeria Gazette, Lagos,
26th January, 1966 p. 103,
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"(a) that it is determined to supress the current
disorders in the Western Region and in the
Tiv area of the Northern Region;

() that it will declare Martial Law in any of
the Federation in which disturbances continue;

(¢) that it is its intention to maintain law and
order in the-Federation until such time as a
new Constitution for the Federation, prepared -
in accordance with the wishes of the people,
is brought into being. . .

L Continuing, the Commanding Officer announced the outline of
his first decree which was later published in full as Decree No.
1 of 1966. According to him -

"The Federation Military Govermment hereby decrees:-

(a) the suspension of the provisions of the Con-
stitution of the Federation relating to the
office of President, the establishment of
Parliament, and of . the office of: Prime Minis-
ter,

(b) The suspension of the provisions of the Con-
stitution of the Regions relating to the
establishment of the offices of Regional
Governors, Regional Premiers and Executive
Councils, and Reglonal Legislatures....

"The Federation Military Government further decrees:-

(&) that the Chief Justice and all other holders
of judicial appointments within the Federa-
tion shall continue in their appointments,
and that the judiclary generally shall con-
tinue to functlion under their existing stat-
utes;

(b) that all holders of appointments in the Civil
Service of the Federation and of the Regions
shall continue to hold their appointments and
to carry out their dutles in the normal way,
and that gimilarly the Nigeria Police Force
and the Nigeria Specisl Constibulary shall
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continue to exercise their functions in the
normal way ; ‘

(c¢) that all Local Govermment Police Force and
Native Authority Police Forces shall be
placed under the overall command of the In-
spector-General."

On the 17th of Janlary, the Commanding Officer, as the Heed
of the Federal Military Government, issued a Press Statement3 to
supplement the decree of the previous day. In it he announced ,
that the functions of the Federal Military Government would be |
exerciged by a Supreme Military Council yet to be set up. He al-
so ordered that all federal and regional Permanent Secretaries '
should retain their positions and continue to exercise their func-
tions under the general direction of the Federal Military Govern-
ment and Regional Military Governors; that Regional Military Gov-
ernors should be responsible to the Head of the Federal Military
Government for the administration of their respective Reglons;
and that public corporations and other statutory bodies should .

- continue to function under their appropriate Minigtries., In con-
clusion he said that "all existing laws, regulations, orders and
officiel instructions remain in force, wherever appliceble until
either modified or abrogated by the Federal Military Govermment".

Altogether, the Acting President's speech marked the formal
termination of the civilian administration of the First Republic
and ushered in Military rule which was then introduced to the
netion by the speech of the Commanding Officer. The machinery
of administration of the military regime was later defined in
detail by the Constitution (Suspension and Modification) Decree,
1966 which is more popularly known as Decree No. 1 of 1966. The
outline of this Decree given sbove together with the press state-
ment of the 1T7th of January clearly shows that the military au-
thorities retained some of the institutions and offices establish-
ed by the 1963 Constitution, Thus, the Judiciary, the Civil Ser-
vice and the Police were all retalned together with their human
functionaries. Indeed, Decree No. 1, as subsequently published
in full, even provides that the provisions of the federal and

3Govermment Notice No. 149 of 1966.



fregional Constitutions not suspended by it "shall have effect
gubject to the modifications specified in.,, this Decree,"
Therefore, some portions of the Republican Constitution, such
‘a8 the provisions relating to the Judiciary, the Civil Service,
ithe Police and Humap Rights, are still in force by virtue of
‘the provisions of Decree No. 1. In place of the federal and
regional executives and legislatures dethroned, Decree No. 1
and its subsequent amendments created the offices of the Head
‘of the Federal Military Government and Regional Military Gover-
qpors and set up a Supreme Military Council and the Federal and
;Regional Executive Councils,

(

. LaW'making is the function of the Supreme Military Council
5at the centre and of the Military Governors in the Regions. The
‘Federal Military Government has the power to legislate for the
ole country, or any part thereof on any matter whatsoever, while
‘the Military ernors can legislate on any matter previously
thin the legislative competence of the Regions subject to
the condition that it cannot legislate on any matter within the
ncurrent legislative 1list without the prior consent of the
deral Military Government, In the event of a conflict between
Decree and an Edict on any matter whatsoever, the Décree pre-
vails, though no court of law in Nigeria is cqmpetent to ques~
tion the validity of either.

- Although Decree No. 1 established the Federsl Executive
Qouneil, it vests the executive authority of the Federation in
%he Head of the Federal Military Govermment to be exercised by
him either directly or through persons or authorities subordi-
te to him. ILikewise, the executive authority of each Reglon
ow State) is vested in the Military Governor of that State
&nd not in local Executive Council. The Military Governors in-
herited the executive authority of former Regions, while the
executive authority of the Federation now extends to the execu-
tion and maintenance of the 1963 Constitution as modified from
time to time by Decrees and "to all other matters whatsoever
throughout Nigeria."

nSee ss 1(2), 2(2) of Decree No. 1 of 1966. See also the 1963
Constitution of the Federation, chs., VII, VII and X, as modified
by the Decree. See further the corresponding chs. of the region-
al constitutions of 1963 as similarly modified.
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Decree No. 1 allows the judiclary and all judicial officers
to continue functioning, but sets up an Advisory Judicial Cormit-
tee to advise the Supreme Military Council on the appointment of -
Judges throughout the country. The Judiciary is indeed the branch
of government least affected by the army take-over of January.

With but slight modifications® the machinery of administra-
tion set out sbove functioned smoothly umtil the 20th of July,
1966 when a.much more Berious disorder occurred in the country,
The Head of the Federal Military Govermment, Major-General Aguiyi-
Ironsi, and a number of other army officers were killed and a new
military Government wag formed under General (then It.-Col.) Ya-
kabu Gowon, ‘

: Gowon's ascent to the headship of the Govermment was far
less formel than that of his predecessor, for there was no form-
al offer or acceptance of the reins of government as in January,
On coming to power, however, he like his predecegsor, made his

; maiden sp gch an occaslion for declaring the policy of his admin-
_ istration.© The policy he announced in that gpeech was later re-
peated in hig sta.tement to the press on the Lth of August, 1966
as followa-—7

"As I indicated in my maiden broadcast of last
Monday, it 18 my intention to continue the policy
laid down in the statement by the former Supreme Com-
mander on 16th January, 1966. We shall also honour
all international treaty obligations and commitments
and all financlal asgreements and obligations entered
into by the previous Government, We shall maintsin
good diplomatic relations witk all countries. All
foreigners in Nigerls are assured of their personal
safety and should have no fear of being molested....

SOne of the most significant changes was made by Decree No. 3k
of 1966, This decree amended the laws so as to glve fuller ex-
pression to the unitary structure of administration which had
been functioning since the military rule began.

| 6For the full text of the speech, see Nigeria 1966 at 32 (Fed-
eral Ministery of Information, Lagos).

7;@, at 3k,



73

All public officers at the national level and
on the various Groups of Provinces will con-
tinue in thelr office carrying out the normal
functions of government, Public corporations

and other statutory bodies as well as local
govermment council will continue to function
under their appropriate Ministries. All
existing laws, regulations, orders and official
instructions remsin. in force, unless and until
elither modified or abrogated by the National

; Military Govermment."

.

constitutional or other changes would be effected without the ful -
lest consultation with the people, and to that end he proposed to
sppoint an Advisory Committee to deal with the main issues of na-
tional interest. The idea behind such a committee to be composed
of Independent and respectable Nigerians was to fill the vacuum
ereated by the ban on political organizations in the country. ge
put forward a three-stage plan for the return of civilian rule,
Fifst, he intended to take immediate steps to modify or nullifry
any provision of any decree which tended towards over-centraliza-
tion of powers. Then, the advisory committee would prepare the
ground for a Constitutional Review Assembly to be composed *of
the various shades of opinions in the country, which would recom-
mend the form of constitution best suilted for the country. Fi-
nally, the recommendations of the Assembly would be subjected to
a referendum and, if epproved by the people, would become the
people's Constitution, Those to be elected under that Constitu-
tion would immediately assume political control of the country,
and "my Govermment would fade away after having carried out its
task of laying a firm foundation for our national unity."

_ In carrying out the first part of the plan, Gowon's adminis-
tration made the Constitution (Suspension and Modification) (No.
9) Decree, 1966 which reversed the centralizing trend of the
Ironsi administration and reverted Nigeria to & federation of four

814, at 36.

igId at 36.
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regions with effect from the 1st of September, 1966, Section 1
of the Decree repealed Decrees Nos. 1lu, 34 and 36 of 1966 made
by the former adminigtration. Decree No. 1l had given the Fed-
eral Attorney-General the power to institute and undertake crimi-
- nal proceedings in respect of any offence created by any lew in
force in Nigeria or any part thereof. The repeal of this pro-
vigsion in effect revived the powers of the Attorney-General of
each Region to instltute and umdertake such proceedings under
the law of that Region. Decree No. 34 was repealed so as to re-
store all the overtones of federalism which it had carefully ex-
punged from Decree No. 1. - Thus, once again, the Central Govern-
ment and Executive Council became respectively the Federal(not
"National") Military Government and Federal Executive Council;
Lagos became Federal, not "Capital', territory; Northern, East-
ern, Western and Mid-Western Nigeria again became Regions; and
for the words "Republic" and "National" wherever used in refer-
ence to Nigeria, the words "Federation" and "Federal" were re-
spectively to be substituted. Of more practical importance,

- perhaps, is the dissolution of the unified and centralized pub-
lic service and the revival of separate federal and regional
public services under separate Public Service Commissions. The
repeal of Decree No. 36 meant that the power to appoint and con-
trol Magistrates and Registrars in various parts of the country,
which the Decree vested in the Supreme Military Council, once
again reverted to the appropriate Public Service Commissions,
The Constitution (Suspension and Modification) (No. 9) Decree,
1966 concluded by providing that as from the lst of September,
1966 Decree No. 1 "as amended by this or any other Decree in
force on that day, shall have effect with such modification
(whether by way of addition, alteration or omission) as may be
necessary to bring it ... into conformity with this Decree."1O

Therefore, after the July change of govermment Decree No.,
1 together with the parts of the 1963 Constitutien it had saved
revived; they have remained in force, not by the authority of
the first Military Govermment, but by the authority of the Gowon
administration., As indicated above, s, 8 of the Constitution
(Suspension and Modification) (No. 9) Decree reserved for the

195, 8(2).



qnew administration the right to repeal or amend the Decree No.

1 and all the previous laws (including the 1963 Constitution)

4t had saved. A glaring exsmple of the exercise of this power
48 the division of Nigeria into twelve states, which was effect-
‘ed by the States (Creation and Transitional Provisions) Decree,
1967, Section 3 of the 1963 Constitution which defined the terr-
'4tories of the Federation was changed by this Decree to readll-

"There shall be twelve states that is to say,
North-Western, North-Centrsal, Kano, North- - -
Fastern, Benue-Plateau, Central-West, lLagos,
Western, Mid-Western, Central Fastern, South-. .. ..
Eastern and Rivers."

3 Also, Gowon's Administration has provided a new formula for
sharing the distributeable funds of the Federation and has, from
time to time, modified the composition of both the Supreme Mili-
tery Council and the Federsl Executive Council, It is in fact
‘s supreme authority not limited in any way by eny law or autho-
rity in this country. , ‘ L

II
THE BASIS OF AUTHORITY OF THE MILITARY REGIME

... 'The source of the authority of the present miliatry regime
generally comes up for consideration in every attempt to deter-
mine whether or not the 1963 Constitution of the Federation sur-
vived the January and July changes and still remains the supreme
Jew of the land, by reference to which the validity of other laws
is to be tested, Various legal opinions in the country seem to
agree that the questiom hinges on the nature of the changes that
took place, If, for instance, the Jamuary take-over was consti-
‘tutional in the sense that it occurred within the framework of
the 1963 Constitution, the conclusion would be that since the
Constitution was the source of the authority of the first mili-
tary government it did survive the take-over and limited the po-
wers of that govermnment. If, on the other hand, the take-over

;%S.‘E(b). Subsequently, the Central-West and Central-Eastern

ﬁtates were respectively renamed Kwara State and East-Central
State by the Central-West (change of name etc.) Decree, 1968
8hd the Central-Fastern State (Change of name) Decree, 1970.
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wes revolutionary - a coup d'etat - in the sense that the Army
dislodged and displaced the republican govermment in a manner

not contemplated or senctioned by the Constitution, there would
be no question but that the Constitution was overthrown and

could not have been the source of the authority of the military
govermment. What is seid of the Jamuary events applles with
equal force to those of July. If the change of government was
revolutionary both in Januery and in July, no problem arises

for the present militafy regime would have no direct link with
the Constitution; nor would it be bound or limited by it. There
would also be a break with the past legal order if the change

was revolutionary only in January or in July. The present govern-
ment would heve s direct and unbroken link with the 1963 Consti-
tution only if each change of government was affected under that
Constitution. In that event, the Comstitution would be the source
of suthority and powers of the first and present militery govern-
ments., It is therefore necessary to determine first whether the
Januery and July changes were constitutional or revolutionary.

,, As nat;ed above, when the Acting President and the Council
of Ministers were faced with an inevitable owverthrow, they sur-
rendered govermmentsal powers to the Army, belleving, as it ap-
| pears, that their action was constitutionally regular and velid.
"It is not clear vwhether or not the Army shared that belief at
the time. It seems that their views were mixed. In his maiden
speech, the Commanding Officer said that military rule was being
esteblished because Balewn's administration had ceased to func-
tion and law and order had broken down. The Army must therefore
restore lew and order, provide essential services and keep the
reins of govermment "umtil such time as a new Constitution for
the Federation, prepared in accordance with the wishes of the
people, is brought into being"” This seems to indicate that, to
“the Army, the take-over wes necessltated by the preceding over-
throw of the 1963 Constitution and the consequent bresk down of
lew and order. The Constitution did not therefore survive the
change and was not the source of the authority and powers of the
First militery govermment. On the other hand, in decreeing the
suspension of certain provisions of the 1963 Constitutions, the
Commanding Officer seems to have indlcated that he believed the
take-over to be constitutional and the Constitutions to have sur-
vived., He certainly could not have sought to suspend the provi -
sions of a dead and ineffective constitution. Perhaps, the blame
for this inconsistency should go to the draftsmen of the maiden
speech and Decree No. 1 of 1966, for instead of providing for the
‘revival and modification of certain provisions of the Constitution,



they provided for the suspension and modification of other pro-
wisions. If the Constitution was overthrown, it no longer ex-
é‘;;,g:’oed and could not therefore be suspended; it could only be re-
rived wholly or in part.

The matter was extensively argued by counsel, and discussed
;by the Supreme Court in its judgment, in the case of Lakammi &
Kikelomo Ola v. The Attorney General of the West J2 The issue
pefore the Court was whether-the Constitution of 1963 survives
‘and still remains the supreme law of the land, by reference to
which the validity of the legislative and executive acts of the
nilitary Govermment 18 to be tested. .The facts. Qf the case were
g8 follows:

The High Court of the Western Region refused to
grant an order of certiorari to set aside an

order made against the plantiffs by a tribunal

set up by the Military Governor of the Reglon
under Edict No. 5 of 1967. Contending that the
Edict was invelid, the plantiffs appealed against
the decision. But while the appeal wes pending

in the Regional Court of Appeal, the Federal Mili-
tary Govermment isgsued Decrees, repesling the Edict
but validating specifically the order made against
the appellants. The Decrees in addition barred
the courts from inquiring into anything done or
order made under the Edict, adding that all ac-
tions pending in respect of any order made there-
under should abate forthwith.

In pursuance of the provisions of the Decrees, the Court
ef Appesl struck out the sppeal on the ground that it lacked
Jurisdiction to consgider the matter. The appellants thereupon
isppealed to the Supreme Court which held that the Federal Mili-|
tary Govermment is not e revolutionary, but an interim, Mili-
tary Govermment brought into power to save the Constitution

and safeguard the lives and property of the citizens; that the
1963 Constitution still subsists as the supreme law of the land
a.nd the Military Govermment has no power either to amend or to

125 Nigerian Lawyers Quarterly 133.
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go agalnst its provisions except to the extent that the necess-
ity of the present situetion demands. Accordingly, the Court -
held that the Decree (No. 45 of 1968) which validated the order
made against the appellants and ebated actioms pending in re-
spect of it constitutes a legislative judgment - an unconstitu-
tional exercise of judiciel powers in vioclation of the separa-
tion of powers established by the 1963 Constitution. As & mea-
sure "not reasonably necessary to achieve the purposes which

the Federal Military Govermment set out to fulfil," the Decree
was ulire vires that Govermment and therefore void. ]

The Court in effect accepted the views of counsel for the
appellants that the events of January did not constitute a re-
volution. Quoting from the Shorter Oxford Dictionary, the coun-
sel had argued that a revolution occurs only when "there is an
overthrow of an established Govermment by those who were pre-
viously subject to it" or "where there i.s 8 forcible substitu-
tion of a new ruler or form of govermment'". Neither of these,
according to him, occurred in January, 1966. Rather, the Army
was enthroned by the wishes of the representatives of the peo-
ple to uphold the Constitutian, and the government they formed
is not a revolutionary but a constitutional interim Govermment.
Its powers are strictly limited by the Constitution which it
cen neither offend nor amend except to the extent demanded by

necessity. , |

On the other hand, the Attorney-General of the West had
argued that the January take-over was revolutionary in that
the Army obteined power, not under the Constitution, but by
sheer force. Therefore, the Constitution like the Abubakar's
Govermmert, was overthrown, and the govermment formed by the
Army cannot claim to have any constitutional backing; nor is
expected to respect or eblde by the provisions of that Consti-
tution. According to him, the Constitution of 1963 is. dead,
except in so far as it is: saved by the new Govermment in which
case the authority behind it 1s no longer the people but the
Military Govermment which in turn derived its authority from
the revolution that gave birth to it. Accordingly, the Mili-
tary Govermment is an unlimited govermment with power to make
and ummake sny law on any matter whatsoever for the whole coun-

try or any part thereof,

Rejecting the argument of the Attorney-Generel, the Cowrt

endorsed the views of counsel for the appellants, including his
definition of revolution drawn from the Shorter Oxford Diction-



O

arYe According to the Chief Justice who read the opinion of
‘the Court, "a revolution occurs only where there is "a disrup-
‘tion of the Constitution and the national legal order by an
abrupt political change not contemplated by the Constitution il’;13
As is made clear by the Pskistan case of the State v. Dosso,
such a revolution occurred in Pakistan in 1958 wheh the Presi-
‘dent of the country by a proclamation suddenly annulled the
‘1956 Constitution and established martial law, Such an abrupt
itical change did not t&ke place in Nigeria in 1966. Al-
‘though the President had no express power to transfer the reins
of govermment in certain clrcumstances, nevertheless, ‘such a
mist be read into the Constitution by implication. -After -
9,11, no Constitution can reasonably be ‘expected to anticipate
or provide for all conditions, and in the event of an emergency,
the Chief Executive should have the power to effect :such a trans-
fer. Necesslty, not an express constitutional prevision, sup-
ports such an action., As declared by him -

"We think it is wrong to expect tha.t Constitu-

e ~ tions must make provisions for all the differ-

ent forms of phenomena which may beset a nation.
Purther, the executive authority of the Federa- -
tion is vested in the President by S. 84 of the -
Constitution and we think in a case of emergency
he has power to exercise it in the best interest
of the country, acting under the doctrine of ne-
cessity. Moreover, it must be remembered that it
is not a cage of seizing of power by the section
of the Armed Forces which started a rebellion.
The rebellion had been quelled, the insurgents
did n { seize power nor was it handed over to
them,"L7 \

Furthermore, y he sald, the Acting President a.cted, not in
his absolute discretion, but on the advice of the Council of
Ministers esteblished by the Constitution to advise him, Al-
though the Council met and tendered the advice in the absence

l3(1971) N.C.Q. 133 at 151 N.I.Q.
M(1958) 2 P.S.C.R. 180.
%5(1971) N.L.Q. 133 at 150-151.
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of the Prime Minister, the meeting must be presumed to be valig
because although the Prime Minister was reported missing at the
time, there was no evidence that he was no longer alive, "If
he had been killed or he waisdea.d at the time, the situation
might have been different."~ In the circumstances, however,

the transfer must be considered valid for the Acting President
and the Council of Ministers tacitly agreed with the Army that
once law and order wes restored the reins of govermment would
be returned to them. The 1963 Constitution, therefore, still re-
melns in force, binding the military Government and limiting its
powers, except in so far as it has been suspended or modified on
grounds of necessity. Concluding the Chief Justice said-

"We have earlier on pointed out thet in owr
view the Federal Military Govermment is not a re-
volutionary govermment. It made it clear before
assuming power that the Constitution of the coun-
try still remains in force, excepting certain sec-
tions which are suspended. We have tried to show
that the country is governed by the Constitution
and Decrees which, from time to time, are enacted
when the necessity arises and are then supreme
when they are in conflict with the Constitution.
It is clear that the Federsl Military Government
decided to govern the country by means of the Con-
stitution and Decrees., - The necessity must arige
before a decree is passed.ocusting any portion of
the Constitution. In effect, the Constitution
still remains the law of the country and all laws
are subject to the Constitution excepting so far-
a8 by necessity the Constitution is amended by a
Decree, This does not mean that the Constitution
of the country ceases to have effect as a superior
norm. From the facts of the taking over, as we
"have pointed out, the Federal Military Govermment
is an interim govermment of necessity concerned
in the political cauldron of its inception as a
meansg of dealing effectively with the situation
which has arisen, and 1ts main object is to pro-
tect lives and property and maintain law and order. 17

16Id. at 149,

1714, at 152.
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The Court's reasoning and conclusion are open to criticism
and objection on a number of grounds, First, the Court took a
‘wrong view of the scope of the President's powers under the 1963
‘Constitution end attributed to him more powers than he really
‘had. Secondly, assuming that the Court's views were right, still
the question may be asked whether the powers of the Presgident
‘glso extended to the maintenance and execution of regional Con-
‘gtitutions which he also surrendered to the Army. Thirdly, it
4s somewhat difflcult to accept the Court's assumption that the
gouncil of Ministers meeting which advised the. President was
va.lid. Fourthly, the Court's conclusion that no revolution or
d'etat occurred in Januery is not in line with its defini-
tion of "a revolution,” having regerd to the events that actusl-
1y took place in the count.ry at the time. Finally, the Cowrt
failed to consider the impact of the July events on the Consti-
;tut:l.on even assuming that it survived the Ja.nuary oa:d.eal.

- As to the President's pawers s they were. ei'bher express or
~implied, and unless the hand-over of the country's administra-
<=cion can be justified under one or .other of these two classes

of powers, it was unconstitutional and invelid. It is quite
‘¢lear, as the Supreme Court acknowledged, that no provision of
‘the 1963 Constitution expressly suthorized the hand-over. The
President had no power whatsoever to change. regiona.l -governments ;
he could change a federal govermment though only in accordance
‘with the results of an election or in the event of the govern-
ment lesing its majority support in the lower House of Parlia-
ment, Therefore, the hand-over was not an exercise of any ex-
press power, Whether it can be Justified as an exercise of an
‘incidental power depends largely on whether there was room in
‘the 1963 Constitution for such a power to be implied., The pow-
‘er could not be implied unless it was g0 closely and directly
‘connected with some express power that the two mgst be taken to
‘have ‘been jointly granted by the Constitution., 1¢ In other words,
‘the power to be implied 88 incidental must be a necessary prelim-
‘inary to, or an unsvoidable corollary of, an express power, It
must be such that the President must exerelse it if his exercise
of an express power was to be effective or meaningful. 9 What

'18As Wynes puts it "The operation and extent of the inCidental
power in its relation to executive power depend upon the exercise
‘and existence of the main power", Wynes, W.A. Legislative, Exec~

‘utive and Juddcisl Powers in Austrelia 351 (kth ed.), 1970.

: 9See generally Wynes, W.A. Id. at 122, 3h5-51,
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express power, it may therefore be asked, could the President
not exercise effectively or meaningly without handing over

the administration of the country to the Armed Forces? Cer-
tainly, it is difficult to think of such a power which the
Chief Executive could not meaningfully exercise without first
or simltaneously destroying the 1963 Federal and Regional Con-
stitutions end the governmments established under them,

It may, however, “be argued, as the Supreme Court did in
the Lakammi case, that the hand-over was intended to save the
Constitution from forcible overthrow, and as such was incident-
al to the exercise of the executive powers of the Federation
defined in s. 85 of the federal Constitution to "extend to the
execution and maintenance of this Constitution". The Court
seems to have taken the view that the power to "execute and
maintain"” the Constitution implied the power to save or uphold
it by surrendering it and the govermments set up thereunder to
the Armed Forces. But it is pertinent to ask whether we save
or uphold a constitution by liquidating all the administrative
institutions it established. - On the other hand, even if we as-
sume that the power to "execute and maintain"” a constitution
implied the power to liquidate the govermment and authorities
it established, still the argument of the Court would be glar-
ingly defective in that it fails to explein or justify the Pre-
sident's liquidation of regionel Constitutions and administra-
tions., The regional Constitutions were enacted, not by the
central legislature, but by various regional legislatures. The
power to “execute and maintein" them vested in the regional
Governors just as the power to "execute and maintain" tbhe fed-
eral Constitution vested in the President.2® Yet, the Presi-
dent in the purported exercise of his power to 'execu'te and main-
tain the federal Constitution surrendered not just the federal
Constitution and administration, but the regional Constitutions
and administrations ag well, The conclusion is certainly ines-
capable that the President acted ultra vires, unless we assume
that the power to execute and maintain the regional Constitu-
tions were incidental to the President's power to execute and
maintain the federal Constitution.

However, it is doubtful whether the power to."execute and
maintein" a consiitution implies the power to abdicate and sur-
render the constitution and its administrative institutions to

2DS. 86 of the Constitution of the Federation, 1963



the armed forces. A provision similar to S. of our Consti-
tution exists in the Australian Constitution, but some Jud-
:ges of the Australian Supreme Court have held,rightly, it seems,
+hat the phrase "the execution of the Constitution' means "the
‘doing of anything immediately prescribed or authorized by the
‘Constitution” A and would not support or Jjustify the doing of an
qnlawful act. The phrase, "the maintenance of the Constitution"
-hes not been clearly and fully construed. It seems to meen the
‘support or sustenance of the-~Constitution as, for instance, by
iupholding its authority and securing compliance with.its provi-
gions. It certainly cannot be argued that e constitution is
maintained or otherwise supported or upheld by dethrening the ‘
‘govermment and liquidating other institutions established under
Ait, The court seems to heve confused the power to execute and

‘of the Constitut:.on vested in Parliament. Under tha.t section
the Parliement, in an emergency threestening democratic insti-
“futions in the country, could do whatever it considered neces-
gary so as to save the Constitutions and the democratic princi-
ples they established. But even under that section, it is doubt-
ful if Parliament could have ccampletely and wnequivocally hand-
-:ed over or otherwise abdicated to the Army the whole administrea-
tive machinery of the country without reserving for itself the
power to act under the Constitution. Such a total, unqualified
‘and. uncontrollable delegation of powers, "not canaslized within
‘banks that keep it from overflowing'" hag generally been criti-
‘eized and condemned, especially in the United States.23

23. 61 for a discussion of this section see Wynes,' W. A, Id.

%;:at 361-385.

2 CPer Knex, C.J. and Gavan Duffy, J. in The Commonwealth v, Co-
tamai Combing, Spinning and Weaving Co. Ltd. (1922) 31 C.L.R.
: l’ 320

234.e Schechter Poultry Corporation v. U.S. 295 U.S. 495 (1935)
.in which the United States Supreme Court invalidated an enact-
‘ment of Congress as "an attempted delegation not confined to
‘any single act nor to any class or group of acts ldentified or
‘dégeribed by reference to a standard". According to Justice
Cardozo, "mo such plenitude of power is susceptible of trans-
fer", It is, he said, "unconfined and vagrant" - a "delegation

:frunning rio h (at 251- -553).
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If Parliament could not constitutionally take this funda-
mental policy action, it is difficult to see how the chief Exec-
utive could. To quell the January rebellion, however, the Exec- -
utive could probably have used the Army in a manner not sanctioneq
by the Constitution, hoping that Parliament would subsequently
regularize his action and absolve him from blam by making retro-
active and indemmity laws.

Even if we asswumie that the President with the advice of the
Council of Ministers could effect the transfer, the question
8till remaing whether the meeting of the Council of Ministers
was properly convened and velidly held on the 16th of January.
The validity of the meeting has been questioned on the ground
that Eit was not convened and presided over by the Prime Minis-
ter.2% But this is not a strong objection. Although the Con-
stitution required that the members of the Council should he
appointed or removed by the President on the advice of the Prime
Minister, the Constitution did not expressly provide for the sum-
noning or conduct of the Council's meetings. As a matter of
practice, the Prime Minister normally sumoned and presided over
such meetings and decided what metters should be included on its
agends. As these were only matters of convention, they were
strictly not legally binding. A meeting summoned and presided
over by an ordinary Minister or held in the absgence of the Prime
Minister could notlegally be said to be invalid merely because
the Prime Minlster did not convene it or ‘was absent. No doubt,
S, 92 of the Constitution required an Acting Prime Minister to .
" be appointed in the absence of the Prime Minister, but that didmt
imply that anything done or meetings held by the Council before
such an appointment would be wunconstitutional. Accordingly, the
meeting of January 16 could still be valid, notwithstanding that
the Prime Minister was not present and that an Acting Prime Min-
ister had not been appointed

Perheps, a more difficult question is whether the Council
of Ministers was properly constituted at the time it purported
to hold the meeting and to advige the Acting President. Were
the Ministers still in office when they met, teook the decision
or tendered the advice? In other words, was the Prime Minister

euSee Ewelukwa, The Constitutional Aspects of the Military Take-

over in Nigeria, 2. N.L.J. 1, 4 (1967); Abiola Qjo, The Search
for s Grundnorm in Nigeria - The Lakanmi Case (1971) 20 I.C.L.Q.
127.




:sti1l alive or had he breathed his last .at the time? The pre-
.cise moment of his death still is, and mey ever remain, a mys-
‘tery. The Supreme Court, as we have seen above, assumed that
he was still living when the Council met; so it concluded that
the meeting was valid. In the absence of & clear and accurate
:;nformatlon to the contrary, that Court was entitled to make
the assumption and reach the conclusion,

i However, it seems bebter to assume that the Prime Minister,
like the other victims of the rebellion, was killed immediately
he was kidnapped or shortly thereafter. There seems to be no
yeason for the assumption that while the other victims.lest.
their lives in the small hours of the 15th of January, the Prime
Minister lived all through the 15th and far into the 16th when
the meeting was held or when the advice was given.  If he had
dled at the material time, the conclusion would be that the.mem-
bers of the Council had lost -their seats in the Council when
Qhey met or when they tendered the advice. By S. 89(2) of the
Constitution, & member of the Council "shall vacate his seat in
the Council if he ceases to be a Minister of the Government of
the Federation", and by 5. 87(9), the office of a Minmister -
‘ather than the Prime Minister "shall become vacant if the office
of Prime Minister becomes vacant', : The crucial question then
is: was the seat of the Prime Mlnlster vacant or not at the

time the Council met or tendered the advice? Clearly,. the seat
was vacant if at the time the Prime Minster had died, for by
87(8)(b) of the Constitution theloffice of Prime Minister
would be vacant if the Prime Minister ceased to be & member of
‘the House of Representatives otherwise than by reason of a
ssolution of Parliament. Death, undoubtedly, would terminate
is membership of the House and so make his office vacant. There-
‘fore, if the meeting was held or the advice was tendered after
the death of the Prime Minister the advice would be invalid.
'Those who met or tendered the advice would have ceased to be mem-
bers of the Council or even Ministers. They would have become
5ord1nary citizens, or at best, members of Parliament without any
eonstitutional authority to adv1se the President. Where the
‘President was to act-only on the advice of the Council of Minis~
.ters, any action taken by him on the advice of ordinary citizens,
Qr members of Parliament would be unconstitutional end invalid.

, Again, in the opinion of the Court, a disruption of a Con-
stltutlon and legal order by an abrupt political change not con-
templated by the Constitution is a revolution. The events of
January, though not contemplated or provided by the Constitution,
were not a revolution, for the President must be presumed on
grounds of necessity to have the power to deal with such a situ-




86

ation. The army take-over was therefore not an abrupt change
and the Constitution and legal order were not disrupted. The
conclusion of the Cowrt -is not easy to accept. As we have ar-
gued above, the President had neither express nor implied pow-
er to hand over the administration of the country to the Army.
Threat of a forcible overthrow of a government by the Army or
civilians is nothing new to history; 1t was in fact anticipated
by the Constitution when it ggﬁ.ned an emergency end msde pro-
visions for dealing with it. What was strange or new in the
January event was the deliberate handing over of powers to the
Army by the Chief Executive, and it seems reasonable to argue
that an event sufficiently grave to compel a govermment to
transfer or otherwise abdicate all its powers to another body
or authority in a menner not contemplated or sanctioned by the
Constitution is nothing short of a revolution. The Couwrt's
conclusion is certainly out of all relation to the actual events
that took place., That the army threatened the govermment of
the day and chellenged the authority of the Constitution, there
is no dispute. The Court, however, failed to appreciate the
fact that the Acting President and the so-celled Council of
Ministers had no alternative but to surrender. To save their
faces, however, they claimed that they simply handed over the
administratlion of the coumtry wvolunterily to the Armed Forces.
The surrender was without any precondition, and the Army indi-
cated quite clearly from the start that they understood the
[Constitution to have gone to rack and ruin and would not bind
them or limit their actions.  They took what provisions they
pleased from the Constitution with or without modifications

and incorporated them by reproduction and by reference in De-
cree No. 1 which they made the basic law of the new administra-
tion. They promised to continue ruling until a new Constitution
framed in a 2gerda.nce' with the wishes of the people is brought
into being. These facts pleced together cannot fail to qual-
ify as a revolution. The action of the Acting President could
not, and probebly was never intended to, save his govermment
“and the Constitution but to give them a decent burial.

255, 70 of the Constitution.

263ee Major-General :EronSi's maiden speech, Govermment Notice
Ngll 148 of 1966 - Nigerias Gazette, Lagos vol. 53 p. 103, at
104, . L
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Finally, even if the Court came to the conclusion that the
transfer of the country's administration was constitutional and
not revolutionary in Jamuary, can it say the same of the July
‘events?  Clearly, there was no pretence that the country was
‘handed over by the Ironsi administration to that of Gowon. No-
body has ever claimed that the change was made elther under the
1963 Constitution or under Decree No., 1. It was a clear example
of a forcible overthrow of an administration, and the succeeding
government owes its posltion not to the pre-existing legal order,
put to the events that toppled the immediately preceding adminis-
tration. It therefore marked an end of a legal order and the be-
ginning of a new one, That Gowon's administration is of this
mind is quite evident from Major-General Gowon's maiden speech,
his stetement to the press on 4th August, 1966, his statement of
policy of 8th August, 1966, the Constitution (Suspension and Mod-
ification) (No. 9) Decree, 1966 and the Federal Military Govern-
ment (Supremacy and Enforcement of Powers) Decree, 1970.

" The Constitution (Suspension and Modification)(No. 9) De-
eree, 1966 has been discussed sbove.27 As to the Supremacy and
Enforcement of Powers Decree, it was specificelly aimed at the
Supreme Court's decision Zn the Lakemmi cagse. It nullified the
‘decision of the Court, declaring that what happened in Nigeria
dn January and July constituted military revolutions and that
‘gach involved an abrupt political change outside the contempla-
‘tion of the 1963 Comstitution and effectively abrogated the
‘whole pre-existing legal order except such as was saved and
preserved by the succeeding administration. This Decree has
‘therefore outlined the official view of the nsture and effects
‘of the January and July changes. The July take-over, like the
.January ome, was & revolution from which the present military
‘Tule emerged. The present military govermment is established
‘by Decree No. 1 of 1966 to which it owes its autherity and pow-
ers. The powers are absolute and unlimited, and enables the
‘Govermment to make laws for ’cge whole country or any part there-
‘of on any matter whatsoever.20 It is in exercise of these pow-
‘erg that the Govermment hes adopted and retained certain pre-
visions of the 1963 Constitution to supplement Decree No. 1,

ﬂ;?'.zSee pp. 6-8 above.

?28Decn'ee No. 1 of 1966, S. 3.
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enjoined the courts not to question the validity of any Decree
or any Edict that does not conflict with a Decree, and made De-
creeg supreme over any other law, including the 1963 Constitu-
tion. ‘ '

The drafting of the Supremacy and Enforcement of Powers
Decree is most unsatisfactory in one importani respect. It ac-
cepts that there was a military revolution In July, which ef-
fectively abrogated the whole pre-existing legal order, yet it
gtill asserts that the present Militery Govermment was estab-
lished by, and owes its authority to, Decree No. 1 of January,
1966 which was enacted by the preceding Govermment. The better
view seems to be that since the legal order existing before July
was abrogated by the events of that month, the present Military
Government owes its establishment, not to Decee No. 1, but to
the events themselves. Events or the revolution brought it in-
t0 being, and it then set out to make laws. The most fundament-
al law of the present regime is the Constitution (Suspension
and Modification) (No. 9) Decree, 1966, which adopted and re-
tained Decree No. 1 and some of the amendments thereto as well
a8 parts of the 1963 Constitution. Similary the first Military
Government was not a creation of Decree No. l; rather it was
the author of the Decree and the authority behind it. It is,
perhaps, more accurate to say that while the present military
rule, like the first one, owes its establishment to the lmmedi-
ately preceding revolution that gave birth to it, the military
Govermment itself together with 1ts euthority and powers stemmec
from the section of the Armed Forces that set it up. The
authority and powers were not defined or limited, and the Go-
vernment assumed full powers in exercise of which it mede what
laws it pleased on any matter whatsoever. In particular, it ‘
adopted some existing laws, including portions of the pre-exist-.
ing Constitution and permitted certain offices and thelr humen
: funetionaries to continme functioning.

III
THE NIGERJAN CONSTITUTION TODAY

As we have seen above, a great deal of confusion still ex-
ists in Nigeria about the effect of the 1966 crises upon the
comntry and its Constitution. This confusion is evident from
the question which one often hears in class-rooms, courts and
various circles of informed opinions in the country. Examples
of such questions are: "Has Nigeria any Constitution today?"
"Whet now constitutes the country's Constitution?” "Is the
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‘comtry still a federal or a unitary state?” "To what extent
‘is the military Govermment bound or limited by whatever Consti-
#ution the country has today?"  That some of these questions
gre not easy to answer 18 quite obvious from the difficulty with
yhich the courts have faced them.29 At the Conference of the
‘Nigerian Law Teachers held in Zaris in March, 1971 some law
teachers even confessed their insbility to define clearly what
to teach as the present Constitution of the country. Among lay-
men, the confusion ig even worse confounded, and one often hears
4t argued with vigour that the country has no Constitution and
that the military Govermment or even the rank and file of the

A are at liberty to do what they like in the.country... It is
t,herefocre intended to examine some of these questions here,

;ﬂas Nigeria a Constitution Today?

‘ Those who wonder if the country still has a Constitution
a,re those who generally identify a constitution with a writ-
‘ben document drafted by the people or their representa.tives

nd given special legal sanctity, making it supreme over other
wg and various orgens of govermment. To them, no Constitu-
;ion now exists because the 1963 Constitution was abrogated in
Ja.nua.ry, 1966, and no other one has since been framed or put in-
'bo force. The Army is free.to rule the country the way it sees
Pt without following any set rules or principles of administra-
m. But this is taking too narrow a view of the term "consti-
gution", A constitution strictly is first and foremost a body
'of rules which sets out the principal organs of a government

und their functions and defines the relationship between any

two or more of those organs as well as between any of them and

the individual. Such rules may be embodied in one or a numbef

f documents. They may be made by the people themselves or by
leir representatives; they may even be an imposition by e dic-
ator. In other words, a body of rules can be a constitution
otwithstanding that it is not made or sanctioned by the people
ge govermment it defines and regulates. What makes it a liv-
~constitution is the contents and their application to an

demolekun v. The Council of the University of Ibadan, (1968)
NiM.L.R. 253; Lakanmi and Kikelomo Ola v. Attorney General of
%he West, Suit No. 58/69 of 2L4th April, 1970.

i
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identifiable state. From this point of view, it is clear that
Nigerie today has a constitution.,

Before the January crisis, the country was ruled under the
1963 Constitutions. When those Constitutions were abrogated in
thet month, the Ironsi Administration made the Constitution (Sus-
pension and Modification) Decree, 1966 which revived some pro-
- vigions of those Constitutions and replaced those portions not
revived with new provisions. Provisions relating to the region-
al and federal legislatures and executives were not revived; so,
the Decree set up new legislative and exeécutive bodies to meke
laws and sdminister them at the centre and in the Reglons. Most
of the other parts of the Constitutions were revived with or
without modification and incorporated either by reproduction or
by reference in the Decree. Read in conjunction with the por-
tions of the 1963 Constitutions incorporated therein, the Decree
formed the basic constitutional instrument by which the regime
ruled the country. It contained a clear and detailed descrip-
tion of the principal organs of the government of Major-General
Ironsi, defined the powers of those organs, and regulated the
relationship between each organ and the rest and between those
organs and the individual. As noted above, this Decree, more
popularly known as Decree No. 1 of 1966, was subsequently amended
and supplemented by Decrees Nos. 14, 17, 20, 34, 36 and 50 of
the same year.30 By July, 1966 when the Ironsi regime was over-
thrown the country's Constitution consisted primarily of these
geven Decrees. Those portions of the 1963 Constitutions revived :
and adopted by the regime remajined in force, not on their origi- °
nal suthority, but as parts of those decrees., With the overthrow
of the regime, the authority behind its constitution, laws and
administrative ingtitutions quietly disappeared, leaving the suc-
ceeding regime completely free to adopt whatever form of consti-
tution and govermment it pleased. ‘ :

Though free to rule the country arbitrarily without either
a Constitution or laws the new regime, not favewring any hasty

30Decree No. 14 is entitled "The Constitution (Suspension and
Modification) (No. 2) Decree 1966" and Decree No. 17 the Con-
stitution (Suspension and Modification) (No. 3) Decree 1966".
Following this pattern under this title, Decrees Nos. 20, 3k,
and 50 are respectively numbered serially, 4, 5, 6 and 7.



‘or untried innovation, elected to continue the policy and adopt

+4he laws of its predecessor. Major-General Gowon, as the Head

of the new Militery Govermment, announced clearly thet all ex-

\sting laws, regulations, orders and officlal instructions should
j.? in force until either modified or abrogated by his Govern-

ment The laws thus revived and adopted, including the Consti-

fution of the first military regime, can therefore be amended or

repealed by the present regime as it sees fit. Indeed, by the

Constitution (Suspension and Modification) (No. 9) Decree, 19663

Ironsi's Decrees Nos. 14, 34 and 36 of 1966 were repealed and

‘his decrees Nos. 1, 17, 29 and 50 formally adopted, The consti-

‘%ution as thus re-established has continued to be modified and

supplemented by other enactments, such as the State (Creation

‘and Transitional Provisions) Decree, 1967, the Constitution (Fi-

nance Provisions) Decree, 1967, the Constitution (Suspension

and Modification) (Amendment) Decree, 1969 and the Federal Mili-

‘tary Government (Supremacy and Enforcement of Powers) Decree,

ﬁat makes up the Iﬁresent Constitution?

‘ Today, the Constitution of the country is contained not in
any single document but in a number of documents. It can be
.gathered from decrees, official statements of the Head of the
Federal Military Government and the 1963 Federal and Regional
Constitutions. A clear example of the officisl statement of
‘constitutional importance is Gowon's first statement to the
press of the 4th of August, 1966 in which he annmoumced the re-
vivel and adoption of all the pre-existing laws and regulations.
‘As to the 1963 Constitutions, one cannot readily say which sec--
tions of sub-sectiong of them were revived unless one first
‘goes through many decrees of constitutional importance such as
‘Decree No. 1 of 1966 in which they are incorporated. According-
‘ly, the Constitutions and the Decrees must be kept side by side
and read together if one is to have a clear idea of the present
Constitution of the country. Unfortunately, Decrees of consti-
tutional importance have no special distingulshing mark; their

3'.I'Se«e Gowon's maiden speech and his first statement to the press-
Nigeria 1966 33, 34 (Published by the Fed. Ministry of Informa-
‘tion, Lagos).

33?2Decree No. 59 of 1966
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titles do not in every case portray'the constitutional nature

of their contents, Therefore, they have to be identified, not
by their titles, but by the constitutional issues they seek to
settle,

On the whole, the key constitutional Instrument todsy is
Decree No. 1 of 1966 which defines the nature of our political
association and provides the basic structure of our government,
It established a machinery of administration at the centre as
well as in each State, defined the legislative.and executive
powers of each and fixed the relationship between the centre
and the States. Detaills of the present central and state leg-
islatures and executives must be learnt from this and subse-
quent amending Decrees because the previous legislatures and
executives, destroyed by the revolutions of January and July,
1966, were not revived., From Decree No. 1 one has to go into
the 1963 Constitutions as revived and incorporated in that De-
cree, These Constitutions are still the sources of our present
law relating to Citizenship, the Judiciary, Human Rights guar-
antees, the Police and the federal and state public funds and
public services. The pre-existing constitutional provisions on
these matters were adopted with or without modifications, and
must be read in conjunction with schedules 1-4 of Decree No. 1
in which they are incerporated either by reproduction or hy ref-
erence. These two instruments ~ Decree No.l and the remains of
the 1963 Constitutions - contain the main body of our present
Constitution, but they have been amended and supplemented by
other Decrees. Of these later Decrees those that are easily
‘identifisble include, first, the Constitution (Suspension and
Modification) Decrees- designed to amend Decree No. 1 or the re-
vived portions of the 1963 Censtitutions or to revive other
portions of those Constitutions and adapt them to the present
state of affalirs. Some of these Decrees were made by the first
military Government and others by the present Administration.33

33Seven of these Decrees were made by Major-General Ironsi and
two by Major-General Gowon in 1966. 1In 1967 two were made of
which one, Decree No. 8 of 1967, was intended to implement the
Aburi accord and replace Decree No. 1 of 1966; but it hardly
saw the light before it was repealed by Decree No. 13 of that
year - the Constitution (Repeal and Restoration) Decree, 1967,
One Decree of this class was made in 1968 and another in 1969,

-
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These subsequent Decrees also include those amending par-
ticular aspects of the revived Constitutions end named after
the aspects of the Constitutions they seek to amend. Examples
of such Decrees are the Constitution (Financial Provisions) De-
cree, 1967, the Constitution (Northern States) (Amendment) De-
cree, 1969 and the Constitution (Distributable Pools Account)
Decree, 1970. They also include Decrees that created new states
and made necessary constitutional provisions consequent upon
that change, such as the States (Creation and Transitional Pro-
visions) Decree, 1967, the Lagos State {Interim Provisions) De-
cree, 1968 and the - Central Eastern State (Administration) De-
cree, 1969. It is perhaps worth mentioning that any two .or more
of these classes of constitutional instruments may be amended in
‘a single Decree. When that happens, the Decree is named the
Constitution (Miscellaneous Provisions) Decree,3* Of the De-
crees that are not manifestly constitutional the Interim Admin-
istrative Councils Decreeg, the Interim Common Services Agency
Decrees and the Federal Military Govermment (Supremacy and En-
forcement of Powers) Decree, 1970 may be mentioned. The last
of these, the Supremacy and Enforcement of Powers Decree, de-
clares that the present military Government owes its authority
and powers, not to the 1963 Comstitution, but to the revolutions
of 1966 and Decree No. 1 of that year; and that the Federal Mili-
tary Government under that Decree is an unlimited Government
with ebsolute and unlimited power to make and unmake any law in
the country. As to the Decrees on Administrative Councils and
the Common Services Agency, they were designed to deal with some
of the problems erising from the creation of new states in 1967;
some of them gave to the agencies concerned legislative powers
in\parts of the country.

T The various classes of documents discussed above together
make up what one can call the Constitution of Nigeria today. In
other words, although the country is under a military rule the
Army rules by a Constitution, though the Constitution is flex-
ible and can be revoked or amended by the military Government

at will. The Constitution is fundamentally different from the
ones of 1963, having lost some of the essential features of

Examples of such Decrees are the Constitution (Miscellaneous
Provisions) Decree, 1967, the Constitution (Miscellaneous Pro-
visions )(No. 2) Decree, 1967 and the Constitution (Miscellaneous
Provisions) (Amendments Decree, 1968,
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thogse Constitutions. For instance, although the Constitution
has some federal features it is at the root unitary as we shall
show very shortly. Again, the Constitution is not today the su-
preme law of the land; it is at least not supreme over the pre-
sent federal legislature. This at once poses the question wheth-
er the human rights quarantees revived and incorporated in Decree
No. 1 of 1966 still have any practical meaning or value,

Is the Constitution federal or unitary? -

As to whether Nigeris is a unitary or a federal state, not
much reliance should be placed on the terms used by verious De-
crees to qualify or describe the country or its government. De-
cree No. 1 of 1966 revived and incorporated 8.2 of the 1963 fed-
eral Constitution without modification. That section provided
that 'Nigeries shall be a federation comprising regions and a
federal territory'. This provision was repealed by Decree No.

34 of 1966 when Major-General Ironsi sought to make it crystal
clear that the country had ceased to be a federation. Decree

No. 59 of 1966 made after the fall of the Ironsi Administration
repealed Decree No. 34 and provides that "Nigeria shall as from
1st September 1966... agein be a federation In accordance with
gsection 2 and 3 of the Constitution of the Federation".35 In-
deed, our present government is named '"the Federal Military Go-
vermnent" on whose authority all Decrees are issued. The view
that the country is still a federation and that our present Con- -
stitution if federal is guite evident from the texts of various
Decrees and official pronouncements. It may, however, be asked, =
how federal is our Constitution and to what extent is Nigeria :
still & federation?

Nigeria is today divided into twelve states, each with its
own mechinery of goverment consisting of a legislative author-
ity, an executive with a separate public service, and a judiciary,
There is also a govermment at the centre with all the branches @
of modern government. Each government has power to make laws
as well as to administer and enforce those laws. These are
clearly federal features; but they are not enough to make a state
or conatitution federal, for according to Professcor Wheare whose

326536149 Constitution (Suspension and Modification) (No. 9) Decree,
1 8.1,
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.analysis of federal principles has been widely approved, "what
-i8 necessary for the federal principle is not merely that the
.general govermment, like the regional governments, should oper-
:ate directly upon the people, but, further, that each govern-
.ment should be limited to its own sphgre and, within that sphere,
“should be indepehdent of the other".3° It is therefore pertinent
.to ask how far each govermment in Nigeris is today limited to its
Eown sphere of activities and, within that sphere, is independent
.of the others. It is here that the present system of administra-
tion of Nigeria ceases to be federal, for although the regionsl
ior state govermments have specific areas of action, they are not
quite independent of the central government, . ... . . . .. .

: Fach state is under a Milltary chernor or 8 civilian Admin-
l:Lstra.tor as its sole legislator and as its Chief Executive, The
Militery Governor or the Administrator, is however, appointed by,
'and holds his office at the pleasure of, the Head of the Federal
Military Govermment, i.e., the head of the central govermment.
The Military Governor or the Administrator has legislative and
executive powers, but his enactments and executive actions can
be overridden by laws made by the Federal Military Government at
the centre. Decree No. 1 of 1966 revived the legislative lists
of the 1963 federal Constitution and empowered the states to make
laws on metters not enumerated in the exclusive or the concurrent
legislative list. They can still make laws on matters within the
concurrent list th only with the prior consent of the Federal
Military Govermment.37 The same Decree, however, gives the Fed-
eral Military Govermment absolute powers of legislation, It pro-
vides that "the Federal Military Govermment shall have power to
make laws for the peace, order and good govermment of Ni? ria or
eny part thereof with respect to any matter whatsoever,"

any law maede before the 16th of January 1966 by the legislature
Of a Region or thereafter by the Military Governor of e State is
inconsistent with any law made today by the Federal Military Go-
vermment, the latter enactment shall prevail and the former shall,
%o the extent of the inconsistency, be void.39 Clearly, these

?GWheare, K.C. Federal Govermnment 14 (4th ed., 0.U.P., 1963).

nghe Constitution (Suspension and Modification) Decree,1966, s.3(2)

391d. at 8.3(4).
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provisions confer unlimited power of legislation on the Federal
Military Government. Section 6 of the Decree further underlined
the absolute nature of the power of that Govermment by providing
- that "no question as to the velidity of this or any other decree
or of aﬂg Ediet shall be entertained by any court of law in Ni-
geria”, In effect, Decree No. 1 denies to the states any sphere
of exclusive legislative action and confers on the Federal Mili-
tary Governmment an overriding legislative power in every field
 throughout the country:. It therefore destroyed the basic federal
character of the Nigerien Constitution of 1963, and established
a unitery system of administration with & considerable devolu-
tion of powers. Although the country is divided into states and
each state has a separate machlinery of administration, the state
govermments were set up and endowed with powers by the central
govermment; each of them is directly responsible to the Federal
Military Government for the proper and effective administration
of the state committed to its charge. In the Nigerian context,
it can be said that the state govermments asre to the Federal Mil-
itary Govermment what local government bodies in the country are
to the state governments. What we have today, therefore, is a
unitary constitution with some federal features. It could not
have been otherwise under a militery rule. Indeed, it was framed
after the unitary stiructure of our military organization. The
Army is noted for its hierarchical structure, its chain of com-
mand and its unitary system of leadership and control,

Is the present Constitution the Supreme Law of the Land?

Before the Army came to power in 1966, the Republican Con-
stitution of 1963 was the supreme law of the country. All the
govermments of the country and their organs or agencies owed
their existence and powers directly or indirectly to it. Any
federal or regional executive or legislative action which con-
flicted with the Constitution was unconstitutionel and invalid.
Any other law inconsistent with the Counstitution wes void to
extent of the inconsistency.*l Above all, the Constitution was

hoSee 8.1(2)(b) of the Federal Military Govermment (Supremacy
and Enforcement. of Powers) Decree, 1970 which amended 8.6 of
Decree No.l 1966 so as to enable the courts to review an edict
which is alleged to be inconsistent with a Decree.

hls. 1 of the Constitution,
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rigid and could not be amended by any legislature in the country
except in accordance with its stipulated amending procedures, Are
these still characteristic of whatever we have today as our Con-
;stitution? This is part of the question which the Supreme Court
set itself to answer first in Ademolekun v The Council of the
University of Ibadan2 and then in the Lakanmil3 case, The Court,
‘however, realized that the question of supremacy of the Constitu-
tion would not arise until it was established that it had juris-
.dietion to review and pronounce on the validity of edicts and de-
crees, o N ‘ e

: In the Ademolekun case the Court was requiring to decide .
wvhether or not an edict of a Military Governor which conflicted
with certain provisions of the 1963 Constitution could stand. A
preliminary objection was immediately raised on the ground that
8.6 of Decree No. 1 of 1966 provides that no question of the va-
1lidity of any Decree or an Edict should be entertained by any
eouwrt in the country. The Court held that it had jurisdiction
to determine the issues before it, notwithstanding the provisions
of 8.6 of the Decree, That section, the Court said, "does not
preclude the courts from enquiring into any inconsistency that
may arise, but merely bars the courts fram questioning the valid-
ity of the making of & Decree or an Edict on the ground that °
there is no valid legislative authority to make one." In other
words, under that section, the courts must not question the com-
petence of a military Governor to make an Edict, but were free
1o enguire whether an Edict so made was valid under s.3(l) of
that Decree which defined the limits within which Edicts were to
be made, Although the decision appears not to be in keeping with
the letter and spirit of the section, it must be admitted that
the Gourt had no alternative way of giving life and meaning either
to 8.3(4) of the Decree which makes an Edict void if inconsistent
with a Decree or to the modified and adapted version of s.l of
the 1963 Constitution which make the remains of that Constitution
‘supreme over any other law not being a Decree. Having decided
the preliminary question of jurisdictlion, the Court then turned
t0 the main issue of the validity of Edicts and Decrees.

}*2(1968) N.M.L.R. 253
%501t No. sC. 58/69 of 2kth April, 1970.



In the Ademolekun case, the Military Governor of the West
set up a Court of Appeal for that Region and provided in an
Edict that any notice of an appeal from that Region already giv-
en to the Supreme Court should be deemed to have been given to the
new Court of Appeal. The defendants in this case, who had given
notice of an appeal to the Supreme Court six months before the
Edict came into force, argued that the Edict was invalid in that
it was inconsistent with certain provisions of the 1963 Consti-
tution. They therefore insisted that their appeal should still
be heard and determined by the Supreme Court. The Court held
that it was still competent to hear and determine the appeal be-
cause the Constitution of 1963 was still the supreme law of the
land and, to the extent that the Edict conflicted with its pro-
visions, the Edict was void and of no effect., The view of the
Court that the 1963 Constitution is still the supreme law of the
country is not generally accepted. The better view seems to be
that the sections of that Constitution still in force take ef-
fect today as part of Decree No. 1 of 1966. Therefore, any Edict
which is inconsistent with any of those sections is in effect in
consistent with that Decree and void under 8,3(k) of that Decree,

- In the Lakammi case, the Cowrt went a step further and pro-
nounced a Decree invalid on the ground that it was inconsistent
with certain provisions of the 1963 Constitution. According
to the Court, that Constitution recognized and adopted the doc-
trine of separation of powers, and none under it, except the
courts, can validly exercise judicial powers. Therefore, Decree
‘No. 45 of 1968 whieh inflicted punishment on certain named in- -
dividuals was constitutionally wlitra vires the Federal Military
Govermment and void because it constituted a legislative judg-
ment or, as it may be classified in the Unlted States, a bill of
attainder. 1In the opinion of the Court, the Federal Military
Govermment, though a child of necessity, was created under the
the 1963 Constitution and made subject to it. It cannot today
vary or act inconsistently with that Constitution except when
necessity demands. In other words, having gone safely through
the storms in 1966, the 1963 Constitution is still the supreme
law of the land by reference to which the validity of all legis-
lative and executive acts in the country is to be tested. The
view of the Court was best stated by the Chief Justice when he

said:

"We have tried to show that the country is governed
by the Constitution and Decrees which, from time

to time, are enacted when the necessity arises and
are then supreme when they are in conflict with the
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Constitution. The necessity must arise before

& decree is passed ousting any portion of the
Constitution. In effect, the Constitution still
‘remains the law of the country and all laws are
subject to the Constitution excepting so far as
by necessity the Constitution is emended by a De-
cree, This does not mean that the Constitution
of the country ceases to have effect as a supe-
rior norm." -

Indeed, if the Army derived its authority and powers from
“the 1963 Constitution, it clearly stands.to reason.that.it should
‘be bound by the provisions of that Constitution. But, as we have
argued above, the Army did not come to power under any Constitu-
tion; the January revolution that destroyed the 1963 Constitution
‘also ushered in the first military govermment., Therefore, the
1963 Constitution did not even survive the first revolution, much
less support or bind the present government formed after the se-
‘cond revolution, That Constitution used to be, but no longer is,
the supreme law of the country. No doubt, some portions of it
‘are still in force; but they are in force today, not on their orig-:
dnel authority, but on the authority of the present Federal Mili-
‘tary Government which has made them subordinate to its Decrees.
Among laws other than Decrees, the remains of that Constitution
‘still reign supreme, and any such law which is 1ﬂﬁonsistent with
‘them is void to the extent of the inconsistency. It may, how-
ever, be argued that the distinction between decrees and the re-
mains of that Constitution is meaningless since those surviving
portions of that Constitution now take effect as part of Decrees.

: Decrees are the most exalted of all the laws the country has
.today, and any other law which is inconsistent with any of them
1is void to the extent of the inconsistency. Though superior to
other types of laws, Decrees are not however superior to the Fed-
eral Military Govermment which is the highest legislative author-
ity we have today. The Federal Military Govermment has the pow-
‘er to legislate for the whole coun ﬁry or any part thereof "with
;respect to any matter whatsoever." It can therefore make,

'L‘l‘s 1 of the 1963 Constitution, as modified by Schedule 2 o De-
cree No. 1 of 1966.

3hss; 3(1) of Decree No. 1 of 1966
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amend or repesl any law by means of a Decree, and 1s not bound to
follow any special procedure in dealing with any. Our courts are
not to inguire into the procedure by which a decree is made; once
an instrument made by the Federal Military Govermment 1s express-
ed to be a decree and is signed by the Head of the Federsl Mili- i
tary Goverrment, the courts will accept it as valid and binding. 46
Thus, although the bulk of owr present Constitution is now con- :
tained in Decrees, there is no dlstinction between constitutional
decrees and other decrees. They can all be made, amended or re-
pealed by the same procedure, This unlimited power or supremscy
of the Federal Military Govermment over our present constitution
ig further underlined by s.6 of Decree No. 1 of 1966 which pro-
vides that no question of the validity of any Decree shall be en-
tertained by any court of law in the country. The position has
recently been further clarified by the Federal Military Govern-
ment (Supremacy and Enforcement of Powers) Decree, 1970.

- This Decree is merely declaratory in nature and simply as-
gserts that the Federal Mlilitary Govermment is, and has always
been, the supreme and wnlimited policy and law making asuthority
in the country. It then declares that the Federal Militery Go-
vermment owes its suthority and powers, not to the Constitution
of 1963, but to the revolutions of 1966 and to Decree No. 1 of
that year. It has absolute, unlimited power to legislate for
the whole country or any part thereof, and any portion of the
1963 Constitution still in force now takes effect as an enact-
ment of the Federal Military Govermment. Such portions of that
Constitution as have been revived and adopted by the present Go-
vermment are now inferior or subordinate to Decrees, and, in
case of any conflict, must yleld to such Decrees. The Decree re-
peated 8.6 of Decree No. 1 of 1966 with a little modification.
The courts are still not to Inquire into the validity of any de-
cree, but they can now inquire into the validity of an edict wn-
der s. 3(4) of Decree No., 1 of 1966, once it is alleged that the
edict is inconsistent with any provision of a decree. Finally,
the Decree made null and void any Judiclal decislion which had
purported or should thereafter purport to invalidate any decree
or any edict (other than an edict inconsistent with a decree)
on the ground that it Is inconsistent with any provision of ei-
ther the 1953 Constitution or any other law in force in the coun-
try. For this purpose a decree or an edict &ncludes "any instru-
ment made by or under such decree or edict".H7--

”GSee 8s. 4, 5, 16 of Decree No. 1 of 1966
%75, 1(3)(b) of the Decree.
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- Though declaratory in nature, the Decree has considerably
‘cleared Most of the difficulties and doubts created recently by
the Supreme Court's decisions in the Ademolekun and Lekanmi cases.
Tt has placed beyond doubt the fact that the Federal Military Go-
wvermment 1s an ebsolute unlimited authority, subordinate to no
‘other body or law, but supreme over all laws and other authori-
4ies in the country. It is legislatively omnipotent and occupies
in Nigeria the positlon which Parliement occuples in the United
‘Kingdom. 3By & simple act ef legislation it has given the cown-
‘try a new Constitution and can at any time annul that Constitu-
‘tion, and either establish a new one or rule without a Constitu-
‘tion. No law, however important or fundemental, is beyond the
'powers of the Federal Military Government to make; amend or re-
‘pea.l.

] Among the laws now in force in Nigeria, Decrees of the Fed-
leral Military Govermment are supreme and the most important. As
fr:the present Constitution of the country is now contained in De-
‘erees, it forms part of the highest law of the land. It may fur-
‘ther be argued that the remains of the 1963 Constitution, in so
far as they are incorporated in Decrees, also' form part of that
,'supreme' law, In this respect, the revived portions of that
Constitution, such as the Human Rights provisions, can still
.override any law other than decrees. They may therefore prevail
‘over any legislative or executive act of a Military Governor;
‘but decrees may in turn override them. The courts cannot inquire
Anto the validity of any decree; but they now have the power to
-inguire into the validity of an edict if it is-alleged that the
‘edict is inconsistent with the provisions of a decree, such as
‘the portions of the former Constitution incorporated therein.

N .
THE STRUCTURE OF THE PRESENT ATMINISTRATTON

. We have noted esbove that though s unitary state, Nigeria is
‘administered as though it were a federation., There is at the
‘centre an unlimited govermment with the final say in every matter,
legislative, executive or Jjudicial. However, centralized admin-
-istration is sure to be difficult and ineffective in a country as
large in size and diversified in tradition and culture as Nigeria.
‘Therefore, the country has been divided into twelve convenient ad-
ministrative units known as states, each of which now has a local-
ly-based administrative authority with limited legislative, execu-
‘tive and judicial powers. EFEach state in turn sub-divides into
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local government areas known elther as provinces or as divisions,
- Thus, we have a hlerarchical structure of authorities with local
~ govermment bodies as the base and the Supreme Military Council

and the Heed of the Federsl Military Govermment as the apex. Oc-
cupying & position midway between the apex and the base, the
state governments are to the Supreme Military Council as the
local govermment bodies are to them, They owe their establish-
ment and powers to the Supreme Military Council as much as the
local government bodies owe their creation and powers to them.
In our present discussion, however, we shaell be concerned not
with the local govermment bodies, but with those administrative
institutions established directly by our present Constitution.
In other words, we shall be dealing with the Administrative in-
stitutions of the central and state govermments,

The legislatures

Under the 1963 Constitutions we had five legislatures in
the country. There was one at the centre and one in each of
the four Regions. Each was bicameral and consisted of an upper
chamber and a lower one. The Chief Executive (the President at
the centre or the Governor in each Region) also formed part of
the legislature in each case, These institutions, swept awey
by the January revolution, were not revived by the Army. They
were replaced by the Federal Military Govermment at the centre
and the Military Governor in each Reglon. But since the crea-
tion of more states in the country, we have been having thir- .
teen legislatures in all - one central and twelve state legisla- -

tures,

ch state has a one-man legislature - the Military Gover-
nor, As the sole legislator, the Military Governor or the Ad-
ministrator of each State is not bound or even required to take
advice or meke any consultation before meking a law, The respon-
sibility for any law made is his, even if he had consulted his

l"s'.['he East Centrsl State has no Military Governor. Its Chief
Executive and sole legislator i1s the "Administrator'. The Ad-
ministrator oceupies in the East Central State the position oc-
cupied by Military Governors in other States, and for all prac-
tical purposes any reference to the Military Governors in the
comtry today implies a reference to all regional Chief Execu-
tlves, including the Administrator,
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.executive council before drafting it. At the centre, the legis-
:lative functions of the Federal Militery Govermment are exercised
by the Supreme Military Council which is today the principal in-
‘gtrument of policy in the country. The Council is established by
§%‘Decree No. 1 of 1966, but its composition has changed again and
gf‘a.gain until September, 1969 when its present composition was fixed.

g The Council now has the Head of the Federal Military Govern-
‘ment ag its chairman. Others members are the Heads of the Nige-
rian Army, the Nigerian Navy, and the Nigerian Air Force; the
/Chiefs of Staff of the Armed Forces aﬁd the Nigerian Army; the
Milita.ry Governors of all the States,*9 the Inspector-General

of the Nigeria Police; and such other menbers as the Head of the
Federa.l Military Govermment may from time to time appoint. Qrig-
ina.lly, the Attorney-General of the Federation was a member,

‘but his membership was determined by Decree No. 20 of 1966 s which
requires him to attend the meetings of the Council in an advisory
‘capacity only. After the creation of more States in 1967, the
Military Governors of the former Regions were replaced in the
Council by the Military Governors of all the States ,51 the In- -
spector-Genera.l and the Deputy Inspector-Generesl of the Nigeria
‘Police also became members of the Council.’? Furthermore s con-
‘sequent upon the creation of more States out of the former Re-
glons, It-Col, (Now Major-General) Hassan Usman Katsina lost his
sea.t in the Council as he was no longer s Military Governor; he

5%*9’Lhe Administrator of the East Central State was not a member
because he was not a Military Governor. He was appointed to the
Couneil in April 1970. See E.C.S. Reference Bulletin, Vol. 7,
P. 14, of 26th June 1970 (Ministry of Information, Enugu); See
‘also The 'Enlightener', Enugu, 2nd May, 1970, Vol. 2 No. 5, p. 11.
In the rest of this paper, any reference to the Military Governors
An relation to any event oceuring since April, 1970 includes a re-
erence to the Administrater of the Fast Central State.
: OS 8(2) of Decree No. 1 of 1966.
?}?J‘See p. 38 note 2 supra.
"523ee S. 1(2) of Decree No. 13 of 1967 entitled the Constitution
(Repea.l and Restoration) Decree, 1967. This Decree repealed De-
cree No., 8 of 1967 and restored or revived Decree No. 1 of 1966.
Decree No. 8 intended to implement Aburi accord, was the first

Anstrument to bring the inspector-General of Police or, in his
‘gbgence. hia Demitv. intn the Cemmedil.
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was however gliven & seat in his personal capacity.”?3 In 1968
while the Nigerian Civil War dragged on, the Director of Train-
ing and Planning was brought into the Council as & merber, but
his membership was short lived. In September, 1969 when the
composition of the Council was further modified, both the Direc-
tor of Training and Plamning and Lt-Col. (now Mejor-General)
Hassan Usman Katsina lost their seats in the Couneil; but the
Head of the Federal Milltary Govermment was given the power to
appoint to the Councll such other members as he from time to
time may consider necessary.S® |

The powers of the Council are neither set out nor clearly
defined by lew. Decree No. 1 of 1966 which constituted the Coun-
cil contains not even the slightest hint of the functions the
Council is expected to exercise. However, it has been official-
1y -declared that the Cowumcil is to exercise the functions of the
Federal Milita.rg Government with respect to the administration
of the country.’? Further information sbout the fumctions of
the Coumcil wes given by Major-General Ironsi in his budget
speech of the 318t of March, 1966, According to him the Coun-
cil is responsible for the maintenance of law and order, the de-
fence and security of the state a.gd the sppointment and removal
of the members of the Judiciary.”® mro these may be added the pre-
rogative of mercy under federal and state laws, which the Coun-

F3gee 5. 1(a) of Decree No. 16 of 1967.

51}See 8. 1 of Decree No. 42 of 1969. Although Lt-Col. Hassan
Usmen Katsina ceaged to be a member in his personsl capacity,
he retained his seat in his capacity as the Chief of Staff of
the Nigerian Army. See explenatory note to the Decree.

Py Major-General Ironsi's first press statemen’o of 1T7th January,
1966 which has been published ag Govermment Notice No. 149 of
1966; see Nigeria Gezette No. 6 vol. 53, p. 104 (1966).

Nigerian Ou.'blook, April 2, 1966 p. 5 col. 23 see also the
Morning Post Iagos, April 2, 1966, p. 18, col. 6.




¢il now exercises.’! The public funds of the central govermment
is now controlled by the Council, and not a penny of the Consoli-
dated Revenue and of the Federation can now be spent except by
its authority.”® On the whole, the Council is the highest policy-
making body we now have, and its view on any issue overrides that
of any other body or suthority in the country. Its powers are
neither defined nor limited, possibly because they are both limit-
less and indefinable. All Decrees are made by it, and all issues
of importance in the country may come before it regardiess of
whether or not they are purely legislative. Perhsps,-the only
check the Council has is the Head of the Federal Military Govern-
ment who arranges its agenda end presides over its meetings. The
Council does not meet unless summoned by the Head of.the Federal
Military Govermment, nor does it discuss or continue the discus-
gion of an issue against his: W:I.Sh. v .

The Council is free to regulate its own procedure, and may
act notwithstanding any vacancy in its membership or the absence
‘of any member.”’? So far, the Council has no specisl rules of pro-
cedure, but the members generally express their views freely on
‘any issue. Decisions are made, not by votes, but by the Head of
the Federal Military Govermment declaring what he thinks to be

5TSee s. 10L of the Constitution of the Federal Republic of Ni-
geria, 1963 as modified by Sch. 2 of the Constitution (Suspen-
sion and Modification) Decree, 1966. See also the correspond-
ing sections of the various Regional Constitutions of that year,
as modified by Schs. 3 & 4 of the same Decree. The Council now
exercises the power without any advice since the Federal and Re-
glonal Advisory Councils on the prerogative of mercy no longer
exists.

%Bsee Ch. TX of the 1963 Constitution of the Federal Republic of
Nigerie and the corresponding chapters of the various regional
Constitutions of the same year, as modified schs, 2, 3 and 4 of
Decree No. 1 of 1966. Taxation and expenditure of public funds
now require. the approval of decrees to make them lawful.

59Decmn~ee No. 1 of 1966, s. 8(k). Quaere, can the Council meet in
the absence of the Head of the Federal Military Govermment who is
not just a member, but is the President of the Council? It seems
that in the absence of any other person appointed by the Head of
the Federal Military Govermment to act for him in that regard,
the Council cannot validly meet.

Hl
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the stand of the Council. This does not mean that the debates
of the Council are generally lifeless and drab; they are often
heated and exciting. But the very nature of military rule makes
voting and some other bhasic rules of democracy inapplicable., A
measure may be discussed in broad outline or clause by clause;
the decisions reached are then turned into decrees by the Head
of the Federal Military Goverrment and his law officers. The
only firm requirement in the process of making a decree is that
it must be signed by the Head of the Federal Military Govermment
who is furgher enjoined not to delegate this function to any other
authority.®0 - The same is true of an edict; it must be made and
signed by thg Military Governor personally and never by an agent
or delegate.0l A decree or an edict is therefore made when it is
signed by the appropriate authority and comes intg force immedi-
ately or on the particular day specified therein.

The Supreme Military Council can legislate for the whole
country or any part thereof on any matter whatsoever, while a
Militaxry Governor can legislate freely on any matter not includ-
ed in the exclusive and the concurrent legislative lists of the
Republican Constitution. The Military Governor may also legis-~
late on any matter included in the concurrent list provided g
first obtains the consent of the Federal Military Govermment.
Immediately a decree comes into force, it prevails over any other
law inconsistent with it. It therefore overrides a previous de-
cree, every edict of the Military Governors and every law made
by the federal and regional legislatures of the Republican er:a..6bf .

60
61

Id., ss. 4(1) and 9(1).
Id., ss. 4(2) and 9(h),

62Id., 8. 5, The Decree or the Edict may be made known to the
public by a sound or televigion broadcast, or by publication in
writing or -in any other manner, provided that once it is publish-
ed in an official gazette the version of it In the gazette will
prevaell over any other version.

63 Id., s. 3. Possibly, the consent is to be given on behalf of
the Federal Military Govermment by the Supreme Military Council.

6h1d 8. 3(4). See also s, 1 of the 1963 Republican Constitution,
as modlfled by Sch. 2 of Decree No. 1 of 1966.



‘No court in the countgg'is competent to review or guestion the
validity of a decree, but the courts can reggew or nullify
any edlet which is inconsistent with a decree. , ‘ :

éThe Executive

~ The executives of the Republlcan days were overthrown along
with the Republican Constitutions of 1963. Instead of reviving
‘them, the military administrators of the country established one
‘central executive and four regional executives., The. number of
the regional executives has now risen to twelve following the
creation of more states in the country, The central and each
‘state executives are now respectively headed by the Head of the
Federal Military Govermment and the Military Governor of the
State, A hasty and superficial study of the present constitution
may lead to the conclusion that the army has substantially adopted
or rétained the republican pattern of division of executive powers
between the centre and the regions or states, But, perhaps, no-
where is the unitary character of the present administration more
in evidence than in the present definition of the relationship
between the central and the regional executives.

Strietly, there is today only one and undivided executive
authority which extends to the executicon and meintenance of the
present constitution and "to all other matters whatsoever through-
out Nigeria'. T Tne authority therefore combines all that used
to be the executive authoritlies of both the PFederation and the
Regions, and is vested only in one person, ‘the Head of the Fed-
eral Military Government, who is empowered to exercise it eith gg
directly or through persons or authorities subordinate to him.

The Head of the Federal Military Govermment can therefore delegate
part of his powers; he is particularly required to delegate to

?651d., 8. 6. See also the Federal Military Government (Supremacy
iand Enforcement of Powers) Decree, 1970, the preamble and s. 1.

:66Id., 8. 6, as modified by s, 1(2) of the Federal Military Govern-
ment (Supremacy end Enforcement of Powers) Decree, 1970,

567Decree No. 1 of 1966, s. T(2).

681do, Se 7(1).
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- the Military Governors conditionally or uncondltionally all the
executive functions felling to be performed within the states;
and he must be presumed to have delegated to each all the execu-
tive functions which immediately before the srmy take-over were
vested in or exerciseble by the Milltary Governor or any officer
or authority of a Region under section 86 or 99 of the 1963 Con-
gtitution of the Federation.®9 The power thus, or subsequently
t0 be, delegated may at any time be revoked or varied by the
Head of the Federal Military Govermment, but untlil revoked or
varied, it may be exercised by the Military Governor either di-
rectly or through persons or authorities subordinate to him,70
Thus, the Milltary Governor, like the Head of the Federel Mili-
tary Govermment, is not bound to act in person elweys.

On the whole, the authority of a Military Governor is not
parellel but subordinate to that of the Head of the Federal Mili-
tary Government., It is not an independent but & delegated au-
thority with power to sub-delegate- an offsheot of the federal
aunthority. Although the Head of the Federal Militexy Government
now exercises functions which formerly belonged to the President
and Prime Minister while the Military Governor exercises those
formerly vested in the reglonal Premier and Governor, the Head
of the Federal Military Government has the power to interfere in
the executive affairs of a State.!™ The executive supremacy of
the Head of the Federal Milltary Govermment is further underlined.
by the fact that each Military Governor 1s his appointee and holdsg
office at his pleasure, thereby occupying a subordinate position .
comparable to that of an agent or field representative. The Head:
of the Federal Military Govermment himself owes his position, not.
to any particulsr person or authorlty, but to events. His tenure.
of office and mode of sppointment are no where defined by law,
but he is the centre of gravity of the whole machinery of the mil-

itary goverrmment.

6916..’, 8. 7(3-4). see also Decree No, 13 of 1968, i.e. the Lagos
State (Interim Provisions) Decree, 1968, s. 2.

70De¢ree No. 1 of 1966, ss. 7(\1-2), 9(5).

T14., ss. 9, 12.



As in the past, executive powers are today exercised with

-the help of the Federal Executive Council at the centre and the
-appropriate regional executive council in each state. Both the
‘Head of the Federal Military Govermment end the Military Gover-
‘nors have the power to delegate their executive functions to
‘their executive councils; the,\f can however act in person notwith-
‘s’canding any such delegation. Furthermore, the central and re-
giom.l executive powers are each exercised through & public ser-
vice, controlled and directed by the appropriate chief executive
with the help of his executive council, a public serviee: commis-
glon and a team of ministers called "commissioners": -

(1) The Executive Councils

i At the begimning of the military rule only the central exec-
utive council, known as the Federal Executive Council, was estab-
lished; none of the former Regions had an executive coimeil., To-
day, apa.rt from the central executive council, there is in each
state an executive council headed by the appropriate Military
Governor. In all, therefore, we have thirteen executive councﬂ.s-
one central and twelve regionsl. _

. The Federal Executive Council is now composed of the Head
of the Federal Military Govermment as President; the Heads of
the Nigerian Army, the Nigerian Navy and the Nigerian Air Force;
the Chiefs of Staff of the Armed Forces and the Nigerian Army;
the Inspector-General and the Deputy Inspector-General of the
Nigerian Police; the Attorney-General of the Federation; and
such other members as the Head of the Federal Military Govermment
may from time to time appoint.73 The membership of the Council -
has never been steady; it has changed several times. The Attor-
ney-General, though & member from the start, lost his member-
ship under Decree No. 20 of 1966 but regained it under Decree
No. 20 of 1967. Similarly, the memhership of the Inspector-
General and the Deputy Inspector-General of Police, determined
by Decree No. 13 of 1967, was also restored by Decree No. 20 of

VA

Id. s. 8(3), as amended by Decrees Nos. 20 and 50 of 1966 and
Nos. 8, 13 and 20 of 1967.

f731a., 8. 8(3), as amended by Decrees Nos. 20 and 50 of 1966 and
Llﬂ'os. , 13 and 20 of 1967.
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1967. On the other hand, the Military Governors were first made
menbers by Decree No. 20 of 1966 and the Military Administrator
of Lagos by Decree No. 13 of 1967 which introduced the omnibus
provision ensbling the Head of the Federal Military Government

to bring into the Couneil non-members of the armed forces, such
as his commissioners. .

Regional Executive Councils were first set up soon efter
the creation of more-States by the Constitution (Miscellaneous
Provisions) Decree, 1967. Each council consists of the Mili-
tary Governor of the State as Chairmen; the most senior officer
of the Nigerian Army, the Navy and the Air Force in that State;
the most senior officer of the Nigerian Police in that State;
and such other members as the Iﬁlite.r;; Governor, in his discre-
tion may, from time to time, appoint. 5 :

Neither at the centre nor in any of the States is the Exec-
utive Council today as important or as powerful as the one set
up under the 1963 Constitution. It no longer occupies a key-
position in the formulation and execution of policies. The Head
of the Federal Militery Govermment and the Military Governors
are neither bound nor even required to consult or act on the ad-
vice of their executive councils vhereas under the 1963 Consti-
tutions the President and the Governors were simply constitution-
al heads of thelr executives, required to act in most casesGOnJ.:y
in accordance with the advice of their executive councils.’ Ne-
vertheless, the executive council, especially at the centre, is
- 8til1l an important executive orgen. The Federal .Executive Coun-:.
cil now exercises all the powers which vested in the sters .
of the Federal Govermment under the 1963 Constitution.!! Also,

T such appointments are generally made by the Head of the Federal

Militery Govermment by means of Govermment notices published in
the Federal Gezette. , _

753ee 8. 3(1) of the Decree. See also the East Central State
(Administrations) (Amendment) Decree, 1970 which established for
the East Central State an Executive Council on the model of other
reglonel executive councils, with the Administrator of the State
as Chairman,

76sQeﬂBecree No. 1 of 1966, s. 7%1). See also the 1963 Consti-
tution of the Federation, s. 93 (now suspended).

77_ - - LA maAslrs ~



the council is now vested with all the powers or functions f
merly conferred by law other than the Constitution on the Coun-
‘eil of Ministers, House of Representatives or Senate. Although
it lacks the initiative, drive and constitutional powers of the
former Council of Ministers, it still exercises general direction
‘and control over federal departments and sees to it that annual
‘estimates of the revenue and expenditure of the Federation are
prepered and leid before the Supreme Military Council.? It is
‘glven th § power to appoint the members of the Police Service Com-
‘mission.%0 To it the Director of Audit now submits his anmual
‘reports on the public accounts of the Federation and of any
‘branch of the Federal Govermment.Sl The Head of the Federal Mil-
itery Govermment can delegate to it any of his powers or func- 8
tion, provided that his power to sign decrees is not delegated. 2
‘Thus, the Council still bears a great deal of the executive bur-
dens of the Federation; but it is empowered to delegate any as-
pect of 1ts fumctions either to any of its members or to any
officer of the Federal Public Service 83

The position the regional executive councils is far more
nebulous than that of the Federal Executive Council. The rela-
tionshi;p between the councils and ‘either the Military Governors
or govermment departments i1s not spelt out and clearly defined
by lew. Each council is required to exercise only those func-
tions which were before the army take-over vested in the Execu-
4tive Council, House of Assembly or House of Chiefs of a Reg éﬁn
by any law other tha,n the federal or regionsl Constitution.”™ It

7816.., 8. 12(3) and Sch. 2, para. 3, as modified by the Constitu-
tion (Miscellandous Provisions) No. 2 Decree, 1967, s. 8(1)(a).

Tsee the Constitution of the Federal Republic of Nigeria, 1963
88. 88, 97 and 130, as amended by Decree No. 1 of 1966.

f"m. ’ s.’ 109(2) y a8 modif:l.ed by Decree No. 1 of 1966.

5'811d. , 8. 134, as modified by Decree No. 1 of 1966.
821’):a~t:ree No. 1 of 1966, s. 9(1).
8

8Bra., 5. 903).

______ _Decree No. 1 of 1966, s. 12, as amended by Decree No. 27 of
1967, s. 2(b)(11i). See also Decree No. 44 of 1968, s. 1(b).
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has not inherited the constitutional powers of the former region-
el executive council, for Decree No. 20 of 1967 provides that the -
- creation of the executive councils for the States should not be -
construed to lmply the revival of any other provision of any Con- -
stitution of a former Reglon relating to executive commcils.85 .
All the executive powers of the former regions, revived by De- :
cree No. 1 of 1966, are now vested in the Military Governors to
be exercised by them in their discretion. Thus, the Milltary
Governor of each State is to act wherever under the revived por-
tions of the former federal or regional Constitution the Gover-
nor or Premier of & Region was rggu:l.red to act with or without
the advice of any person or body.“® Also, wherever the revived
portions of the 1963 federal or reglonal Constitution refer to

the government or & minlster of govermment of s Region it shoulg,
be construed as a reference to the Millitary Governor of a State.87
The Military Governor, not his executive couneil, is even required
to exerclse general direction and control over every departument
of his government, to see that annuel budget of his government is -
prepered, and to receiye and consider the reports of the Director
of Audit of the State. The fect is that the present regional
Executive Councll is there only to give advice to the Military
Governor whenever he needs and asks for it. But the Military Go-
vernor himself is at liberty to delegate to the Council any as-
pect of hig functions, except the function of making and signing
and edict,o9 | | ,

(i1) The Comulssioners

The Cormissioners occupy in our present administrative strue-
ture the position occupied by Ministers in the republican adminis-
trative system, But, like the present executive councils, the
Commissioners lack the authority, initiative and drive of their
republican counterperts. No doubt, like thelr republican coun-
terparts, the commissioners are sppointed by, and hold office at
the pleasure of, the appropriate chief executives - the Head of

85Dec:’ree No. 20 of 1967, s. 3(2).

861)e<:'n'ee No. 1 of 1966, s. T(k), Sch. 2 para. 4, Sch. 4 para. 2.
See also Decree No. 27 of 1967 s. 2(3-4).

8Tpecree No. 1 of 1966, Sch. 2 paras. 2, 3.end Sch.h para. 1.

8see the 1963 Constitution of Eastern Nigeria, ss. 44, 57, 61(3),
a8 modified by Decree No. 1 of 1966. See also the corresponding
gsections of other regionsl Constitutions.

89Decree No. 1 of 1966, s. 9(k).



the Federal Military Govermment at the centre and the Military
Governor or the Administrator in each State., Furthermore, as
his republican counterpart, the commissioner at the centre or
in a State is not by virtue of his appointment automatically a
member of the executive council; the chief executive has a dis-
cretion whether or not to appoint him to the council. Neverthe-
less, the powers and functions of a commissioner differ basical-

ly from those of his republican counterpart. The powers and func-

tions of a federal or a regional Minister under the 1963 Federal
Constitution now vest in the Federal Executjive Council or the
State Military Governor as the case may be. It seems too that
all the powers and functions of the regional Ministers under the
1963 Regional Constitutions now vest in the Military Governors
or the Administrators of the States. But where, by any law other
than a Constitution, powers and funetlons were before the army
teke-over vested in a federal or regional Minister, those powers
and functions are now vested in the appropriate federal or re-
gional Commigsioner; where the appropriate Commissioner has not
‘been appointed the powers and functions now vest in the Head of
the Federal Militery Government at the centre or the Military
Governor in each State.91

i What we have said in the sbove paragraph is subject to one
qualification. The Attorney-General both at the federal and re-
gional levels seems to have stepped into the shoes of his repub-
1ican predecessor; in every respect, he of all the Commissioners
4s the true image of his republican counterpart. Indeed, the
federal Attorney-General has maintained a direct link with the
past. The office was quickly revived by the Army along with
other offices in the public service. This was done probably be-
‘cause the Attorney-General was not just the Minister of Justice;
‘he was the chief law officer of the governmment a8 well., He was
‘first the Attorney-General and then mede the Minister of Justice;
‘80 vhen all ministerial offices were abolished he retained his
.substantive position as the Attorney-General.% Subject to the

?fgobecree No. 1 of 1966, Sch. 2, para. 3. See also Decree No. 4k
:;;of 1968.
LfglId., s. 12, as amended by Decree No. 27 of 1967, s. 2.

~‘;_9’23ee the 1963 Constitution of the Federation, s. 88(1) and the
corresponding sections of the various regional Constitutions of
that year.
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overall authority of the Federal Executive Council at the centre
or the Military Governor in each State, the Attorney-General now
exerciges general direction and control over the Ministry of Jus-
tice.- The relationship between other Commissioners and their
appropriate chief executives, executive counclls or ministries
and departments is not precisely defined by law. Clesrly, each
is first and foremost the sgent of the chief executive and re-
gponsible to him for the proper and efficent administration of
the ministries and depsitments committed to his charge. Subject
to this, he is probably in the same position as the Attorney-
Genersl and exercises general direction and control over his
ministry and depeartments, acting under the overall suthority and
direction of both the executive council and the chief executive,9
Of course, all exercise of executive powers are ultimately sub-
Jject to the overriding authority of the Head of the Federal Mili-
taxry Govermment.

(1ii) The Public Services

Of the verious institutions of the republican era, the pub-
lic services are clearly among the least disturbed by the army
take-over., Though we now have thirteen separate public services
in place of the former five and though instead of being under a
. Separate and independent executive superior, each is now swbject

to the ultimate suthority of a common superior, yet in functions,
structure and personnel each 1s almost the same as its republican -
counterpart, We have one central and twelve regional public ser- .
vices, each with its own separate functions, organizational struec--
ture, system of control and leadership. Each serves as a liak :
between the policy-mekers and the man in the street - a vital role-
in a system of administration which has no room for political or-
ganizations and activities., To the man in the street, the public
service brings services and other amenities and benefits supplied
by the policy-makers; it also brings to him information on the
current and future policies of the govermment., From him also it
secures faithful performance of his civic duties and obtains in-

93Id.,'s. 88(3) and the corresponding sections of the verious re-
gional Constitutions of the same year, as modlfied by Decree No. 1.
of 1966, and Decree No. 27 of 1967, s. k. See also Decree No. 13 of
1968 s. 7. The position in the Northern States asppears different.

91*See'Dec:ree No., 27 of 1967, s. k.
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formation on people's reaction to various policies as well as
their current demands and future expectations. Internally, the
publ:.c service still concerns itself as before the take-over
with processing and analyzing verious information it gathers
from the public as well as with planning and formulating fresh
policies it will recommend to the policy-makers.

Both central and regional public services still function on
the principles of division of labour. Each is divided and sub-
divided into ministries, departments, branches or divisions and
sectlons. Fach ministry or department usually combines under a
‘conmon leadership (a permanent secretary or a head of depart-
flent) all the related or similar Tumctions which are best con-
sidered together and subaected to the same planning and policy.
f_[he Permanent Secretary is usually responsible for the supervi-
igion of the day to day activities of the Ministry placed under
‘his charge; but he and his ministry are under & politicd head -
& Commissioner - who links them to the policy-makers. Between
the Commissioner and the common man there is a hierarchy of
gra.des of officials, forming an unbroken chain of command, di- -
rection, supervision and control to ensure that the policy-
makers are in comnstant and unfailing commmication with the man
in the street, Fach public service has a technical as well as
an administrative wing. The technical wing supplies services,
‘amenities and other benefits to the common man and also secures
'his performance of his civic duties. The administrative wing,
-on the other hand, sees to the internal needs of each department
‘or ministry, such as matters of persomnel, finance, research,
.planning and purchases.

- Apart from being under the general control and direction
‘of & Commissioner, each public service is also under the general
direc'bion of an executive council as well ag under the special
control of a Ministry of Establishment and a Public Service Com-
mlssion. The Ministry of Establishment controls the internal
organizationa.l structure of the public service by controlling
the grading and seniority of its members. The Public Service
‘Commission, on the other hand, is responsible for the appoint-
_j,_ment , promotion, dismissal and general disciplinary control of
“the Members of the public service under its charge, except Am-
‘bassadors, Permanent Secretaries, Directors of Audit, Judges and

ymembers of the Force.95

?e;~95$ee ss. 147-150, 112, 123 and 110 of the 1963 Constitution of

- the Federation, ag modified by Decree No. 1 of 1966, and the corre-
_sponding sections of the Constitutions of the States, as similarly
-modified. See also Decree No. 13 of 1968, ss. L4, 5.
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An attempt to complete unification of the public services
wes made by Decree No, 34 of 1966, which sought to fuse various
public services under the name of the "National Public Service"
with the Federal Public Service Commission (renamed the "Nation-
al Public Service Commission”) in control of the members of the
former federal public service and the upper grades of the former
regional public services (then rensmed the "provineial public
services"). The former regional public service commissions,
vhich became the provincial public service commissions, remained
in control of only the lower grades of the members of the former
regional public services. Decree No. 3L was however repealed
shortly after by Decree No. 59 of the same year; separate public
services and public service commissions were revived, though still
under the ultimate and overall authority of the Head of the Fed-
eral Military Government.

Also, between May, 1967 and March, 1968 Interim Administra-
tive Councils were established to take over and control the pub-
lic services of the former Fastern and Northern Regions. One
Council was established for the former Eastern Region and another
for the former Northern Region, and the public:-service of each
became the public service of the appropriate interim administra-
tive council. ZEach council was given the power to make and con-
firm appointments, promotions and transfers wlthin the service;
and to dismiss and exercise disciplinary control over the members
of the public service transferred to it; but it could delegate
any aspect of its functions %o the former public service commis-
-sion or to any functionary or official of the States carved out - -
of the former Region.?? On the 31st of March, 1968 the two coun-
cils ceased to exist. Decree No. 12 of 1968, however, immediate-
ly set up for the States of the former Northern Region a new ad-
ministrative body known as the Interim Administrative Agency to
take charge of specific 1nstitutions and services owned and shared
by them in common., ‘

The Police 18 a little detached from the main body of the
public service both at the centre and in the States, The inter-
nal organization and adminlstration of the Force are under the

96Decree No._18 of 1967 - the Adminigtrative Councils Decree, 1967 .

M pecree Wo. 26 of 1967 - The Interim Administrative Councils (Amend—
ment) Decree, 1967, 8. 3.
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general supervision of the Nigeria Police Council while appoint-
ments, promotions, transfers, dismissals and general disciplinary
control of the members of the Force are under the Police Service
Commission,”™  As under the republican Constitution of 1963,
‘the Police today has a unitary structure, with the Inspector-
General of Police at the head. There is a unit or contingent
‘of the Force in each State, headed by a Commigsioner of Police
who takes orders and direction both from the Inspector-General
‘and from the Military Governor of the State., The Inspector-Gen-
eral himself acts on the instructiogg and directions of the Head
af the Federal Military Govermment.-

THE JUDICIARY
,Structure |

; Like the public service, the Judicia:ry has not changed sig-
1ni:f‘ica.ntly in the hands of the military regimes. On taking over
{the administration of the country each regime quickly revived

;a.nd adopted the pre-existing judicial system, modifying it only
when the need for & change was glaring and unavoidsble.l% Just
‘as before the army take-over, so today we have a dual system of
courts; some are federal, others regional, but they all function
‘as though they formed a unitary system. The courts are hierarch-
ically arranged, and each - whether federal or regional - occupies
important position within the system.

" Before the take-over y our ,judicial system had a federal peak
and & predominantly regional base. The base consisted of inferior
cowrts made up of magistrates courts and native or customary courts.
‘Fach Region had both magistrates courts and native or customary
Ecourts, but the federal territory of Lagos had on.ly magistrates
courts. Imnediately above these inferior courts were High Courts

QQI'he 1963 Constitution of the Federation, ss. 107-110, as modified
y Decree No. 1 of 1966,

“9Id. , 8. 106, as modified by Decree No. 1 of 1966.
ZOOSee Ironsi's maiden speech, Govermnment Notice No. 148 of 1966

and Gowon's first statement to the ress dated Uth August, 1966
d published in Niger:.a. 1966 at p. 3k4.
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one of which was establishel in each Region by the Constitution
of that Reglon and one in the federal territory of Lagos by the
federal Constitution of 1963. Each High Cowrt hed branches
through which it functioned. In each Reglon, the High Court
branched out first into divisions and then into court rooms,
named court 1, court 2, cowrt 3, etc. TFor this purpose, each
Region was divided into judlcial divisions, and each division
into as many court rooms as there were Judges for that division.
The federal territory~ of Lagos constituted & judicial division
with a mmber of courts rooms, In addition to the High Court,
the Northern Region had a Sharia Court of Appeal which stood on
a level with the High Court. Above the High Court stood the
federal Supreme Cowrt which was the ultimste court of appeal
for the whole country.

The ususl chain of appeal Tan from the native or customary
court through a magistrate's court and a High Court or direct
- through the High Court to the Supreme Court. However, in the
Western Reglon where the native or customary courts were graded
into A, B, C and D some of which were presided over by legally
qualified presidents and provisions were made for the establish-
ment of customary courts of appeal, appeals lay straight to the
High Court from a customery court of appeal or from a grade A
court or a grade B court with a legally qualified president 101
In other cases appeals had to go first to a magistrate's court
and then to a High Court. 92 In the Northern Reglon civil ap-
peals from native courts lay to the Sharia Court of Appeal on
matters relating to Moslem personal law and to the High Court in
other cases,lV3 -Appeals from various High Courts and, in special -
cages, from the Sharia Cowrt of Appeal went direct to the fedepal
Supreme Court, there being no intermediate court of eppeal .l
The need for such an intermediate court of appeal had long been
felt in the country, and one was established for the Western Re-
glon by the 1963 Comstitution of that Region though it never came

lOlSee Nwabueie B.O. Machinery of Justice in Nigeria, ch.6 (But-
terworths, 19635. '

102Id., gt 120,
103 | L |
The Sharia Court of Appeal Iew, 1960, S. 1.

thThe Constitution of the Federal Republic of Nigeria, 1963, SS.
117, 119.
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into operation before the take-over.l9% other constitutions, fed-
‘eral as well as regional, authorized similar regional courts of
-appeal to be established for the Eastern, Northern and Mid-West-
ern Regions by the appropriate regional le %glatures, ‘but none
“had been established before the take-over. Also, the federal
legislature had the power to establish courts of law for the
‘Federation in additon to_the Supreme Court, but it had not done
‘80 before the take-over 1O
As set out above, the structure of the courts.survived the
_take-over and persists even today, except that following the ,
cereation of more states 1in the country, the High Court and the
‘magistrates courts of the federal territory were transferred to
the newly created Lagos State and we now have twelve regional
_High Courts in place of the former four. In practice, however,
.the High Courts of the six northern states still function as
'fhough they were one. They s8till function under one Chief Jus-
‘tice, even though the constitution of each state requires that
‘state to have its own separate Chief Justice. The federal judi-
‘eiary now conslsts of only the Supreme Court which is still the
(finel court of appeal for the whole country. Also, the Western
Court of Appeal has now commenced operation under the Court of
‘Appeal (Commencement of Provisions) thoge, 1967 issued by the
‘Military Governor of the Western State.,l Since the 1lst of
‘April, 1967 appeals from the High Court of the Western Region
.generally go to this Court of Appeal before going to the Supreme
.Court, Farthermore, in the East Central State, the customary
Ecourts have recently been abolished, leaving the magistrates
rcourts as the only inferior court in the State. Also in the six
‘northern states, with effect from the lst of April, 1968 native
ucourts were sbolished and & new system of local courts estab-,

;}osThe Constitution of Westefn Nigeria of 1963, S. 52.
;l06The Constitution of the Federation 1963, S. 127; the Consti-
tution of Eastern Nigeria, 1963, S. 5& and the corresponding pro-

visions of the Constitution of the Wegtern and Mid-Western Regions.

07’.[‘he Constitution of the Federation, 1963, S. 126.
‘108See also the Court of Appeal Edict, 1967 issued along with the

notice in May, 1967. The Court was, however, deemed to have com-
‘menced operation on lst April, 1967.
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lished in their place.lo9 The Area Courts Edicts enacted in
identical terms by the six states established uppper area courts
as well as area courts grades I, IT and ITT. The area courts
grades I - III have original jurisdiction in criminal and civil -
metters, but thelr powers vary. In Criminal cases, for instance,
an area court grade I can impose a maximum sentence of five yearg:
dmprisonment or E500 fine, while a grade III area court can im-
pose nine months imprisonment or E50 fine. Standing midwey be-
tween the two, a grade II_area court can impose three years im-
prisonment or E300w;fine.llo From the declision of any of the

area courts appeal can go to the upper area court having juris-
diction in the,axeqllll and any party aggrieved by the declsion
of an upper ares court may lodge an appeal to the Sharia Court

of Appeal in cases iInvolving Moslem law and to the High Court

in any other case,l1l2

Composition and Appointments

The Supreme Cowrt is composed of the Chief Justice of Ni-
geria and not less than five other justices; the precise number
of Justices 1s fixed from time to time by Decrees (formerly Acts
of Parlisment).l'3 The quorum of the court is three, though it
requires five Justices to form a full court. The High Court of
each state is composed of the Chief Justice of that state and
such number of other judges as the local legislature may from
time to time presceribe., In Lagos the number must never fall be-~.

logSee, for instance, the Area Courts Edict, 1967 (Edict No. 2
of 1967) of Kwara State; the Area Court Edict, 1968 (Edict Ne.
4 of 1968) of Benue Plateau State; the Area Court Edict, 1967
(No. 2 of 1967) of Kano State; the Area Court Edict, 1967 (No.
2 of 1967) of the North Central State,

11O rea Court Edict, S. 17 and Schedule I.

M., 8. 53.

H2r4., 8. 5.

l;SThe Constitution of the Federation, 1963, §, 111(2).
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‘1ow five.l# 1In other southern states the minimum i six;115
‘and in the six northern states the minimum is two.l10 Judges
‘of the High Courts usually sit singly . In Lagos each is re- .
quired to sit with a jury vhen hearing a murder case, whereas
.in other southern states they generally sit without either a
- jury or assessors. In the North, they can sit with assessors
or jurors in certain circumstances. In any civil ceuse or
‘matter a High Court judge may, if he considers it necessary,
~call in the aid of ong or more assessors specially qualified
cand handle the matter wholly or partially with their assis-
‘tance.ll7 In the Northern States, the Military Governor (pre-
‘viously the Governor in Council of the former Northern Region)
‘may by order specify what class of ecivil or criminal cause or
‘matters should be heard by the High Court judges with juror.118
The Sharia Court of Appeal is composed of a Grand Kadi, a Deputy
Grand Kadi and three other judges learned in the Sharia, but on-
1y three of them can from a quorum to hear an appeal.llé Megis=-
trates generally sit singly without either a jury or assessor,
although a nutber of them may be stationed within a given judi-
clal division., :

| As to the method of appointing judges and magistrates, the
position is today very close to what it was before the take-over.
Before the take over, the judges of the Supreme Cowrt and Lagos
High Court were appointed by the President on the recommendation

Whyg., 5. 122 (2).

f}l5See the Constitution of Eastern Nigeria of 1963, S. 50(2) as
‘amended by Decrees. See also the corresponding sections of the
Constitutions of Western and Mid-Western Nigeria, as similarly

-amended. '

?}16The Constitution of the former Northern Nigeria, 1963, S. 50
:(2), as amended by Decrees. v

ﬁllTTh? High Court ILaw of the former Northern Nigeria (CAP. 49)

184, 5. 86(1).

9%ee the Sharia Court of Appeal Lew, 1960, S. k.
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of the Prime Minister, except that four of the justices of the
Supreme Court had to be sppointed by the Chief Executive on the
recommendation of the four regional Premiers.'20 In the Regions,
High Court Judges, including the Grand Kadi and other judges of
the Sheris Court of Appeal, were appointed by the Governor of
each Region on the recommendation of the appropriate Premier.l2l
Today, the Justices of the Supreme Court, the Western State Court
of Appeal, the State High Courts and the Sharia Court of Appeal,
including the Chief Justice of Nigeria and the Chief Justice of
the various States, are appointed by the Supreme Military Coun-
cil after consulting the Advisory Judicial Committee.l92 The
committee was established by S. 11(1) of Decree No. 1 of 1966
and is composed of the Chief Justice of Nigeria as Chairman, the
Chief Justice of the States: the Grand Kadi of the Sharia Court
of Appeal; and the Attorney-General of the Federation. The Solic-
itor-General of the Federation acts as the Committee's secretary,
The function of the Committee is purely advisory, for although
its opinion on any intended appointment must be ascertained by
the Supreme Military Council, the Council is not bound to act

in accordance with the advice; the council is soley responsible
for the appointment., Magistrates are appointed by the State Mil-
itary Governors on the advice of the appropriate Public Service
Commission. The take-over had not changed the prescribed quali-
fications for various forms or grades of judicial appointments,
nor has it significantly altered the tenure of office of judges.

_ Before the take-over, a Justice of the Supreme Cowrt or -
High Court could be removed from his office by the President or
Governor as the case might be only on the presentation of address
by both Houses of the appropriate legislature supported by two-
thirds of the members praying that the Justice be removed for in-
ability to discharge the functions of his office or for misbehav-

120me Constitution of the Federation, 1963, 8S, 112, 125.

1‘e:"f[‘he Constitution of Eastern Nigeria of 1963, S. 51 and corre-
sponding sections of the other Regional Constitutions.

122’]3he Constitution of the Federation, 1963, SS.'112, 123 as
modified by Schedule 2 to Decree No. 1 of 1966 and corresponding
sections of the Regional Constitutions as similerly modified by

Schedule 4 to Decree No. 1. of 1966.
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iour.123 Apart from discussing a motion embodying such a prayer,
none of the legislatures in the country could constitutionally
discuss the conduct or affalrs of any judge and the judges were
pald personal emoluments from consolidated revenue funds which
were not open for discussion by the legislatures. Today, with
those Chief Executives and legislatures out of the stage, the
Jjudges are now removeble by the Supreme Militﬁry Council after
consulting the Advisory Judicisl Committee,12 Subject to this,
a judge still holds office~until he attains the age of 65, but
the Supreme Military Council can extend the period of office of
‘any judge beyond that limit and did in fact extend that of the
former Chief Justice indefinitely.l22 Judges still enjoy .spe-
cial privileges while acting as Such they are still paid out
‘of the consolidated revenues although this no longer had any
practical meaning since the Supreme Military Council which is-
responsible for the appointment and removal of judges also con-
‘trols the consolidated revenue funds. As an ommipotent or un-
1limited policy maker, the Council is free at all times to dis-
‘cuss the conduct of a judge either as a separate issue or in re-
lation to amnual sppropriation measures. As to the magistrates,
-they are still under the disciplinary control of the appropriate
state Public Service Commission, just as before the take-over.

fFunctions

T The function of authoritatively interpreting and declaring
the law belonged to the courts before the army take-over, and
in the exercise of that function the courts, applying the law
-of the land, resolved disputes between two or more people in
the country and reviewed legislative and executive actions, pro-
gnouncing upon-their congtitutional validity. The courts there-
'fbre contributed towards the maintenance of law and order in

i123The Constitution of the Federation, 1963, §S. 113(2), 12h(2)
iand corresponding sections of the Regional Constitutions.

flahxd., as modified by Schedules 2 and 4 of Decree No. 1 of 1966.

flESThe Chief Justice of Nigeria (Extension of Period of Office)
Decree, 1971.



124

the country by keeping every orgsn of govermment and every indi-
vidual, including corporate bodies, within thelr legal bounds.
Courts of verious grades contributed in varying degree toward
‘the attaimment of that cbjective; each had its powers or legal
limits - its Jurisdiction - within which to operste independent-
ly without fear or favour. ‘

The take-over has 8lightly modified the position of the
courts by curtailing their powers. First, since the Constitu-
tion of-the country.is.no longer the supreme law of the land,
the courts are no longer empowered to review and pronounce upon
the .constitutional validity of all forms of laws. At least they
are enjoined not to entertain any action guestioning the wvalid-
ity of decrees or edicts whlch are not inconsistent with de-
crees.120  Just as they are not to question the validity of de-
crees and some edicts, so are they barred froTégeviewing subsid-
isry lasws made under such decrees and edicts. Secondly, it
gseems that no court in the country today 1s competent to hear
and possible resolve any dispute between the Federatlion and any
of the component States or between any two of the States. The
Supreme Court had original jurisdiction before the take-over to
hear and determine such cases; Decree No. 1 of 1966 withdrew
that Jjurdsdiction from that Court without vesting it in another
court, implying, perhaps, that such a dlspute if it ever arises
is not iggticidﬁha and should not be the concern of any court
of law,~* Thirdly, in the East Central State where the High
Court was denied jurisdictlion over certain matters arising un- . .
der customary lawl29 the High Court Law (Amendment) Edict, 1
1971 has recently empowered that Court to handle land causes
and matters arising under customery law.130 Subject to these

126Decree No., 1 of 1966, S. 6 ag modified by the Federal Mili-
tary Govermment (Supremacy and Enforcement of Powers) Decree,
1970 5. 1{2). | ,

12754., 5. 1(3) ().

128506 the Constitution of the Federation, 1963, S. 114(1) which
wee suspended by Decree No, 1 of 1966, Schedule 1.

129The High Court Law of Eestern Nigeria, S. 1h.

1305, 3 (11),
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changes, the functions of the ,Judiciar'y have not changed as a
- result of the take- -over, ‘

The Supreme Court is still the final court of appeal for
the whole country, while the High Court still remains a superi-
or court of record having unlimited civil and criminal jurisdi-
tion and exercising supervision and control over inferior courts
functioning within its territorial jurisdiction. In supervising
and controlling the inferior courts the High Court still rely on
such traditional prerogative tools as certiorari, mendemus pro-
hibition, injunction, declaration and Habeas Corpus. It also
‘hears appeals from inferior courts, just as it did before.the
‘take-over. In the North, however, the Sharia cowrt of Appeal
and not the High Couwrt is competent to hear and determine ap-
‘peals based on Moslem personal law from grade "A' and grade "A
1imited" native courts as well a&s from provincial courts.l:

The place of the inferior courts in our Jjudicial system has not
‘been much affected by the take-over, except that in the East Cen-
‘tral State customary courts have been abolished occasioning the
broadening of the Jurisdiction of both magistrates courts and
‘the High Court.

13lme snaria Court of Appesl Iaw, 1960 (CAP. 122 of Lews of
‘Northern Nigeria, 1963) S. 10(1).



